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AIADR ANNOUNCEMENT
RENEWAL OF MEMBERSHIP FOR 2021
Please renew your membership for the new 2021 term by logging
in to the website or contact the Secretariat at
aiadr.membership@aiadr.world for payment details.
Suspension of membership rights (e.g. access to facilities, voting
rights, use of post-nominal letters) would automatically apply after
2 months’ of membership expiry.

UPDATE MEMBERSHIP RECORDS ONLINE
All existing members are urged to register online, update full
particulars and create your public profile on our website.
Log in to our website or write to

aiadr.membership@aiadr.world should you need further
assistance.

MEMBERSHIP RULES UPDATE
The AIADR Membership Rules had been recently updated. Please
download the latest copy from our website or you may request
from the Secretariat by emailing aiadr.membership@aiadr.world

UPGRADE YOUR MEMBERSHIP & GET
ACCREDITED AS CERTIFIED PRACTITIONER
With the recent amendments to the Membership Rules, members
can now upgrade their membership level or get accredited as
Certified Practitioner through our fast-track path by virtue of
having comparable membership or accreditation from equivalent
international ADR organisations (e.g. Chartered Arbitrator with
CIArb).
Apply through our website or write to
aiadr.membership@aiadr.world for further clarification.
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AIADR ANNOUNCEMENT
FREE COPY OF “LAW, PRACTICE AND PROCEDURE
OF ARBITRATION” TEXTBOOK
Members are entitled to receive the Chinese-translated book
entitled "Law, Practice and Procedure of Arbitration" authored by
the AIADR President, Datuk Professor Sundra Rajoo for FREE!
Click HERE to download the digital copy.

EXPRESSION OF INTEREST FOR COLLABORATION
OF WEBINARS
Members are welcome to reach out to the Secretariat for
assistance or collaboration in organizing webinars on ADR topics of
their choosing. No charges are levied.
Do not miss out on this great opportunity to enhance your resume
by delivering a webinar for the benefit of other members and the
ADR fraternity. Click HERE or email us to register your interest!

FEEDBACK FROM MEMBERS
We greatly welcome feedback from our members on their views
and comments of AIADR activities, events and plans.
Click HERE to send your feedback to help us improve our
services to our members.

Volume 2, Issue 11

Page 4

AIADR ANNOUNCEMENT

Page 5

AIADR UPDATES

AIADR UPDATES

AIADR
HIGHLIGHTS

Message from the President
Datuk Professor Sundra Rajoo

On the Institute’s perspective,
we too are embracing change in
our operations but are still
standing strong thanks to the
kind support from our friends all
over the world. We are excited
to inform our members of our
programme in the coming
months through our various
social media platforms and the
AIADR website. Please keep a
look out on our space to keep
abreast with our upcoming
‘It takes courage to let go of events.

the familiar and embrace
the new’ ~ Alan Cohen
Dear AIADR Members,

Some of our recent and
upcoming initiatives are as
follows:

As we settle into our new norm
and continue our fight against (1) In ensuring efficient operations
the pandemic, I hope all of you of the Working Committees, the
are staying safe and healthy. respective
committees
have
While change during these appointed their Chairpersons and
trying times are inevitable, I ask Vice Chairpersons (VC) to
all of you to take a moment to facilitate the growth of the
observe not only the obvious Institute and to assist our
change, but also the subtle members in their journey
nuances in your routine during through the ADR forum. These
the course of this pandemic. highly
able
and
skilled
With
the
development
of Chairpersons are Ms Rammit
vaccines and countries coming Kaur Charan Singh for the
together to make a difference, Professional Development and
we have made unimaginable Education Committee, Mr Ankit
progress and proved that R Sangvhi for the Membership
humanity can conquer in the Development Committee and
face of adversity simply by Mr Dennis Wilson for the
collectively focusing on one Editorial
Sub-Committee,
goal.
Page 6

whereas VCs include Mr Anil
Changaroth as VC for the
Professional
Development
and Education Committee, Mr
Ish Jain as VC for the
Membership
Development
Committee and Mr Sagar
Kulkarni as VC for the
Editorial Sub-Committee. I
would like to congratulate
them
on
their
new
appointments and wish them
the very best in carrying out
their designated duties. We
are all looking forward to your
contributions.

(2) As the effects of the
COVID-19 pandemic peak in
2021, the ascending use of
ADR forums are now more
urgent than ever. In our efforts
to assist our members and
community at large, we have
recently published our AIADR
Ad Hoc Arbitration Rules on
Appointment,
Case
Administration & Financial
Management 2021. Further, we
have successfully launched
the AIADR Mediation Rules
2020 with Chinese text
entitled ‘调解规则 2020,’ giving
our Chinese speaking users,
an ease of comprehension to
these rules. It is hoped that
with the publication and
Volume 2, Issue 11
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translation of these rules,
members would be able to better
minimise and mitigate the
adverse effects of the pandemic
on their professional works by
preventing
and
resolving
disputes amicably.

(3) We had launched our
inaugural quarterly journal; the
AIADR Journal of International
ADR Forum in August 2020.
Alongside
the
bimonthly
newsletter, we hope to connect
with our members by updating
them with the goings-on of ADR
globally whilst providing them a
platform to express themselves
through their writings. Our
Newsletter is currently on its
10th issue while the Journal is
on its 3rd issue. At this juncture,
I would like to extend a warm
invite to encourage members to
send in their literatures for
review and publication on our
mediums. It would be an
advantageous opportunity to
reach the minds of many across
the world, with AIADR members
originating from all over the
world.

(4) Given my direct involvement
in formulating and facilitating the
2018 Amendments to the
Malaysian Arbitration Act 2005,

Page 7

the Malayan Law Journal
recently published my article on
Privacy,
Confidentiality
and
Disclosure
of
Information
Relating to Arbitral Proceedings
[2021] 1 MLJ xiv which is
captured in the latest edition of
Brevi Nota. One of the important
changes
prescribe
the
confidentiality requirements for
arbitration beyond the earlier
implied common law duty of
confidentiality
in
arbitration
agreements.

(5) ‘Gaining knowledge is the
first step to wisdom, sharing it is
the first step to humanity.’ In line
with this wise adage, AIADR had
the wonderful privilege of
mentoring a few groups of
astoundingly intelligent young
individuals, in the course of
preparing for the upcoming
Willem C. Vis International
Commercial Arbitration Moot
and the Vis East Moots.
Throughout the mentorship, I
was able to impart useful
guidelines and advice to fellow
mooters, from an experienced
arbitrator’s point of view. It was
indeed inspiring to see such
tenacious young adults fostering
a study in the area of
international
commercial
arbitration, by way of healthy
competition.

(6) As the Institute continues
to expand, we are constantly
building ties and collaborating
with organisations that share
our mission and vision.
Recently,
AIADR
signed
Memorandum
of
Understanding (MoU) with
Beijing ZhiZhong Technology
Co. Our partnership with the
company will help to forge
healthy relations with our
Chinese friends and to serve
the
Institute
favourably,
besides
promoting
our
institute as an appointing
authority or administrating
body in ad hoc arbitration/
mediation cases, within the
Chinese legal and business
community.

(7) We had the privilege of
hosting the book launch
webinar of ‘Investor-State
Dispute Settlement System;
Reform, Replace or Status
Quo?’ via our online platform
in the month of March.
Panellists from across the
globe joined in for a 2-hour
webinar, to provide their
global insights into critical
topics regarding possible
ISDSreforms, their feasibility,
and alternatives. As the age
of the internet continues to
bring us together, I truly
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believe that we need to
encourage more global and
diversified discussions to foster
the ever-evolving study of ADR
forums and their applicability to
modern
day
disputes.
Accordingly,
we
welcome
all .readers to come forward with
proposals of such opportunities
in order to better enrich the
minds of the ADR fraternity.

(8)
We
have
hosted,
collaborated with, or supported
other organisations by partaking
in various webinars over the
past several months on areas
that are of interest to the ADR
community. This includes the
recent talk organised by the
Southern Indian Chamber of
Commerce and Industry (SICCI)
ADR Centre in association with
the Kovise Foundation Conflict
Resolution International (KFCRI)
on ‘The Relevance of Arbitration
in India.’ Under the guidance of
my respected friend, Mr V.
Inbavijayan, I presented an hour
-long talk in a part of an ongoing
webinar series by the SICCI
ADR Centre. With India quickly
emerging
as
a
global
superpower
and
expanding
exponentially in commerce and
trade, I am eagerly observing
their developments, especially
Page 8

with
regard
arbitration.

to

institutional

Everything we are, every reason,
every hope, every idea and future
is possible because of you. As our
cherished member, I hope to see
more of your active involvement in
the Institute’s growth, be it by
joining our committees, proposing
a collaborative opportunity or
even introducing our brand to
other potential members. I thank
each and every one of you who
have
contributed
to
our
astounding success. I look
forward to what the future holds
for us.

website or get in touch with
our Secretariat if you have
any queries or in need of any
assistance.

Once again, thank you for
your continuous support and
we shall overcome this
challenge, one step at a time.
After all, this is only the
beginning.

Datuk Professor Sundra
Rajoo
President, AIADR
president@aiadr.world

On a similar note, as a
membership organisation fully
funded by its members, the
Institute relies exclusively on our
members’ contributions in the
form of membership fees. As
such, we would be obliged if you
would extend your support to the
Institute
by
renewing
your
membership for the new 2021
term if you still have yet to do so.
This would enable you to continue
enjoying
the
benefits
of
membership including the use of
post
nominals
letters
and
possession of the membership
certificate. You may log in to our

Volume 2, Issue 11
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AIADR AND BEIJING ZHIZHONG
TECHNOLOGY: MEMORANDUM OF
UNDERSTANDING
3 MARCH 2021

MEMORANDUM OF UNDERSTANDING
AIADR is pleased to announce it has officially entered into a Memorandum of Understanding (MoU) with the Beijing ZhiZhong Technology Co.,Ltd., also known as the “北京知仲科技
有限公司” on the 3rd March 2021 through a signing ceremony held at Beijing, China.
The ceremony was attended by AIADR Honorary Secretary, Dr. Li Hu and the Chief Executive Officer of the Beijing ZhiZhong Technology Co.,Ltd., Mr Tianwei Zhang. We hope that
this collaboration would extend the impact of our Institute's project well into China and the
surrounding region with the great assistance from Beijing ZhiZhong Technology Co.,Ltd.
We thank all parties in making this collaboration a reality!

Page 9
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CASE NOTE: KEN GROUTING SDN

BHD V RKT NUSANTARA SDN

BHD [2021] 2 CLJ 173, MALAYSIA

Dr Nur Emma Mustaffa
Arbitration rule specifying the
timeline for an arbitrator to deliver an arbitral award is a jurisdictional and not a procedural provision. This has been decided
by the Court of Appeal in the
case of Ken Grouting Sdn Bhd v
RKT Nusantara Sdn Bhd [2021]
2 CLJ 173. Ken Grouting the
appellant Contractor and RKT
Nusantara the respondent Employer were parties to a building
contract based on PAM Standard Form 1998 for the construction and completion of substructure works for a commercial
building in Kuala Lumpur. PAM
Arbitration Rules (Edition 2003)
was adopted for the arbitration
agreement. The contract commenced on 1.8. 2007 and expected to be completed on 8.4.
2008 but was extended to

Page 10

28.5.2008. Ken claimed that
RKT had agreed to extend the
contract further to 31.7.2008 but
it was refuted by RKT. The
works were finally completed on
30.7.2008. RKT deducted a sum
of RM392,000.00 as LAD from
the money due and payable to
RKT. Article 21.3 of PAM Arbitration Rules stated that an arbitrator shall deliver the award
within three months from receipt
of the last closing statement
from the parties. It is also stated
under the said Article that an
arbitrator is allowed to extend
the timeframe for the arbitrator
to prepare the award provided
that notification is given to the
parties of such intention.
In this case, the award was delivered more on 10 March 2017
which more than ten months
from deadline which was on 26
April 2016. No notification was
issued to the parties by the arbitrator and there was no objection on the late delivery of the
award. The objection was only
made by the RKT Nusantara
within two weeks after the award
was delivered. They relied on
Section 37(1)(a)(vi) of the Arbitration Act 2005 to set aside the
award on the ground that the
arbitration procedure was not in
accordance with the arbitration

agreement.
It was held by the Court of Appeal the delivery of the arbitrator’s award within the specific
timeframe is not merely procedural and the time is a jurisdictional matter. The failure of the
arbitrator to deliver the award
on time and to extend the time
in accordance with Article 21.3
of PAM Arbitration Rules
ceased the arbitrator’s mandate and jurisdiction. Any
award which is made outside
the timeline is made without
authority and mandate. This
case has highlighted that it is
of prime importance for arbitrators follow the procedures
for award delivery extension of
time and to deliver the award
within the timeline
Associate Prof. Dr Nur Emma
Mustaffa is currently a Lecturer
at Quantity Surveying Department, Faculty of Built Environment, and Surveying, University Teknologi Malaysia, Skudai,
Johor
++++++++++
The opinions and views expressed in this article are solely
of the authors and writers and
are not necessarily endorsed
by AIADR or its Editorial Committee.
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CASE NOTE: HEBEI IMPORT & EXPORT
CORPORATION V POLYTEK ENGINEERING
COMPANY LIMITED FACV No. 10 of 1998,
People’s Republic of China

The tribunal published an arbitration award in March 1996 in favour of Hebei Import & Export
Corporation (hereafter referred as
“”Hebei”)). Subsequently, Hebei
applied leave in the Hong Kong
SAR Court to enforce the award
in July 1996. Polytek Engineering
Company Ltd. (hereafter referred
as “Polytek”) had applied to Court
to set aside the award but its application was dismissed by the
Court.

Dr. Wilson Lam Wai Pan

A Hong Kong company, Hebei Import & Export Corporation entered into a contract
with a company in the People’s Republic of China, Polytek Engineering Company.
Both parties had agreed to
arbitrate any dispute in the
PRC under the China International Economic and Trade
Arbitration
Commission
(CIETAC’s) arbitration rules.
A dispute arose on the equipment provided in the contract
and the dispute was referred
to CIETAC for arbitration. An
arbitral tribunal of three arbitrators including a Chief Arbitrator was appointed.
Volume 2, Issue 11

Polytek had applied to the Hong
Kong Court of Appeal to appeal
on the arbitration award enforcement, to set aside the grant of
leave and the judgement on the
basis that it was contrary to public
policy. The grounds raised to the
Court of Appeal were:
(1) The Arbitral Tribunal exhibited
apparent bias. Polytek submitted that they had not been given reasonable opportunity to
present their case and was in
breach of Section 44(2) of the
Hong Kong Arbitration Ordinance (Cap. 341) that had incorporated Article V(1)(b) of
the New York Convention
without given notice to inspect
the factory in Hebei.
(2) The apparent bias had constituted a fundamental defect in
the arbitration proceedings.

(3) It would be contrary to
Hong Kong’s public policy to
enforce the award of improper
arbitral proceedings under Article V(2)(b) of the New York
Convention. Hebei’s private
communication with the Chief
Arbitrator in connection with a
factory inspection was procedural improper. It would be
contrary to public policy of
Hong Kong Special Administrative Region under Section
44(3) of the H.K. Arbitration
Ordinance (Cap. 341).
The Court of Appeal of the
Hong Kong SAR held that Polytek was deprived of its opportunity to present its case and
that Hebei’s private contacts
with the Chief Arbitrator without
the
presence
and
knowledge by Polytek and the
other arbitrators was contrary
to public policy to enforce the
arbitral award.
Hebei appealed to the Court
of Final Appeal of the Hong
Kong Special Administrative
Region. The Court of Final
Appeal of the HKSAR reversed the decision of the
Court of Appeal and held that
Polytek could have raised the
issue of potential bias to the
Arbitral Tribunal but had chosen to appeal to the Hong
Kong Court.
Page 11
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The Court of Final Appeal held
that Polytek was estopped from
claiming apparent bias was in
breach of the public policy of
Hong Kong. The Court of Final
Appeal further considered that
refusing or setting aside the Arbitral Tribunal’s published arbitral
award required a high standard of
proof that was not being met by
Polytek.

Note:

The Court of Final Appeal of the
Hong Kong SAR had clearly recognized in Hebei Import & Export
v Polytek Engineering Co Ltd that
parties to the arbitration have a
duty of good faith, or to act bona
fide as summarized in Mimmie
Chan J’s judgement of KB v S
[HCCT 13/2015].
In U v A [2017] HKEC 468, Ms.
Mimmie Chan J dismissed an
application to set aside an Order
to enforce an ICC award. Her
judgement considered that the
public policy to be considered is
that of the Hong Kong SAR not
that of the People’s Republic of
China. To justify refusing or set
aside a Convention arbitration
award, the violation must be contrary to the fundamental conceptions of morality and justice of the
forum, i.e. Hong Kong Special
Administrative Region.
Volume 2, Issue 11

CASE NOTE: HEBEI IMPORT & EXPORT
CORPORATION V POLYTEK ENGINEERING
COMPANY LIMITED FACV No. 10 of 1998,
People’s Republic of China

The Hong Kong Court’s approach to public policy defence
is a high threshold that “violates
most basic notions of morality
and justice of HKSAR” as set out
in Hebei v Polytek. The English
Courts have taken a restrictive
interpretation of public policy defence. The Court of Appeal in
the United Kingdom affirmed
that there is a high standard to
establish for refusing the enforcement of an arbitration
award on the basis of public policy (see RBRG Trading (UK) v
Sinocore International [2018]
EWCA Civ 838).

Dr. Wilson Lam Wai Pan is currently
the Council Member of the Hong
Kong Institute of Arbitrators and
Chairman of Construction & Adjudication Committee Adjunct Professor for
Alternative Dispute Resolution of SABI University in France, and Guest
Professor for Project Management in
Peking University, Yuen Pei Business
School and Academy of Experts.
++++++++++
The opinions and views expressed in
this article are solely of the authors
and writers and are not necessarily
endorsed by AIADR or its Editorial
Committee.
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Arbitrability Of Tax Disputes
in India: Reflections on The
Vodafone And Cairn Awards
Owing to Cairn's difficulty of enforcing the arbitral award, India offered
to settle the claims seeking a 50%
of payment due. Cairn’s was one of
the many cumbersome tax related
investment arbitration claims that
companies have brought against
India over years. It can be interesting analyse with a legal lens, the
two most prominent cases and explore the possible approaches that
can balance investor's concerns
with India's sovereignty stance in
tax related arbitrations.

(1) INTRODUCTION OF THE TWO
EVENTS
On 25th September 2020, the Permanent Court of Arbitration, in the
dispute between Vodafone International Holdings BV (“Vodafone”) v.
The Republic of India (“India”)
passed an award in favour of Vodafone, stating that India has
breached its obligations of ‘Fair and
Equitable Treatment’ under the India-Netherlands BIT by retrospective application of an arguably targeted tax amendment to include
Vodafone in its tax net. The operational portion of the award has
overturned India’s demand of over
$1.2Bn in back taxes from the
Claimant, thereby making it one of
the biggest investment arbitration
disputes against India. Three
months later, in the same forum,
India lost another international investment arbitration case to Cairn
Energy over a retrospective levy
Page 13

of taxes. This time it was held to
be in breach of the India-UK BIT
and has been ordered to pay
$1.2Bn in damages. After carefully
considering its legal options, on
24th December 2020, India proceeded to challenge the arbitral
award in favour of Vodafone, in
the Singapore Court of Appeal, as
the seat of arbitration was Singapore. Although the facts and issues in Cairn Energy award are
distinct from the Vodafone award,
it is expected that India will challenge the former as well.In this
article, the authors will analyse
India’s position in light of its domestic laws including judicial precedents to study the basis behind
its claim of non-arbitrability of tax
disputes. In the second part, we
suggest a way to balance India’s
sovereignty concerns with BIT obligations through a method of separating arbitrable tax disputes
from the non-arbitrable ones.

ADR VIEWS

Parthsarthi
Srivastava

(2) INDIA’S STANCE
The government has claimed that
taxation touches upon a vital sovereign prerogative of fundraising
through which the modern political
state operates and since it indicates a sovereign function of the
state, its adjudication must be restricted to the monopoly of civil
courts.

Siddharth Jain

The rationale for taxation’s special
Volume 2, Issue 11

Arbitrability Of Tax Disputes in
India: Reflections on The
Vodafone And Cairn Awards
confiscatory mode of money collection wherein money is redirected from private hands to government coffers without any quid
pro quo. Since there is no returning benefit from the government,
the investors are often reluctant
for payment and their reluctance,
coupled with a right to arbitrate tax
disputes, may lead to frequent arbitrations against the government.
This is more so because in tax
disputes, the concept of ‘fair and
equitable treatment’ may seem too
chameleon-like and malleable to
be beneficial. Consequently, it
serves best for tax disputes to be
kept outside the realm of private
adjudication.

(3) ARBITRABILITY
MATTERS

OF

TAX

Arbitrability refers to the question
as to which legal issues can be
adjudicated by arbitrators. It excludes those matters from the
scope of private adjudication
which inherently involves some
form of public interest, thereby
assigning them exclusively to the
domain of the civil courts. With
respect to India, while sections 34
(2)(b) and 48(2) of the Indian Arbitration and Conciliation Act, 1996
make it clear that the courts must
set aside an award if “the subjectmatter of the difference is not capable of settlement by arbitration
under the law of India”, the Act
Page 14
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otherwise does not make any Thus, it has tried to bring the
mention as to which disputes present case within the excepare non-arbitrable.
tion carved out for subordinate
rights in personam. Yet, the
authors opine that the same is
To ascertain the arbitrability of not tenable because here,
tax disputes, it is important to there is no subordinate right
first understand the tests em- claimed by the aggrieved. The
ployed by the Indian courts for sole right in dispute is the tax
deciding arbitrability in other liability which is a right in rem.
instances.
The fact that the basis for
(i) The first and most-used test claiming the same is the inis the nature of legal right’s test, vestment treaty, does not conwherein arbitrability is adjudicat- stitute it as a subordinate right.
ed from the yardstick of the na- In other words, there exists a
ture of right claimed. According difference between the basis
to this test, all rights in perso- for claiming a right and the
nam, i.e., personal rights arising right itself.
from contracts or torts, are arbitrable while all rights in rem, i.e.,
rights against the world, are not
amenable to arbitration. However, this is not a rigid rule and
there may be instances where a
dispute relating to subordinate
rights in personam arising from
rights in rem have also been
considered arbitrable.

(ii) The second test is the adjudication of dispute test, wherein the determinant is not the
nature of right but whether the
adjudication of a particular issue has been reserved by the
legislature exclusively for the
public owing to public policy
implications. With respect to
tax disputes, the government
has always maintained that the
legislative intent has been to
restrict tax disputes to civil
courts owing to the public interests involved. Thus, the application of this test implicates the
same conclusion, i.e., nonarbitrability of tax disputes.

With respect to tax disputes, the
right claimed under the same is
generally regarded as right in
rem and therefore, based on the
abovementioned test, the same
is non-arbitrable. Interestingly,
the Permanent Court of Arbitration (PCA) has reasoned that
the dispute is arbitrable as it is (iii) The third test regards the
not purely a tax dispute, rather a nature of the remedy sought
tax-related investment dispute.
the present dispute, the relief

Volume 2, Issue 11

Arbitrability Of Tax Disputes in
India: Reflections on The
Vodafone And Cairn Awards
as the determining factor. In
claimed by both Vodafone and
Cairn Energy was to invalidate
the applicability of the retrospective Tax Amendment of 2012 as
violating the ‘fair and equitable’
treatment under the relevant BIT.
Since the relief sought, if allowed, would apply not only to
the abovementioned investors,
but to all investors under the India-Netherlands BIT, the same
would amount to an in rem relief,
and therefore, non-arbitrable.

Thus, the application of all the
tests indicates the same conclusion, which is in line with the Indian position of non-arbitrability
of tax disputes.

(4) REMEDIES
AND ANALYSIS

AVAILABLE

India’s challenge to the Vodafone award in the Singapore
Court of Appeal is particularly on
the grounds of the jurisdiction of
the tribunal. Regarding the arbitral award in Cairn Energy, a
challenge on the same grounds
can be expected. However, the
outcome of the appeal in Singapore and Cairn Energy’s promptness in initiating enforcement
proceedings in India might have
a bearing on India’s decision regarding whether to challenge the
award in a foreign court, oppose
Page 15

Indian court itself, or to settle the
claims altogether outside the
courts. Irrespective of the recourse that India takes, its decision to scrap off its BITs with 58
countries and its challenge to the
Vodafone award has reinforced
its national position that matters
involving taxation are nonarbitrable.

However, India’s stance regarding the non-arbitrability of tax
disputes is not without its challenges. Although the growth in
its investor friendliness has been
steady, the problem lies in two
aspects, one being efficiency of
available domestic recourses for
investors through BITs and the
other being sweep of a country’s
sovereign functions concerning
tax matters. Concerning the former, it is pertinent to note that
India is neither signatory to the
ICSID convention nor does it
have its judicial mechanism for
the enforcement of treaty
awards. In two cases, Delhi High
Court held that investment arbitrations cannot be enforced under the existent Arbitration and
Conciliation Act 1996 since they
are not a ‘commercial’ arbitration. The courts have expounded
on the difference between Commercial and Investor-treaty disputes by cause of action.
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In Investment disputes the
cause of action is grounded on
state guarantees and assurances that are not purely commercial. Besides, as a matter of self
-restraint the courts usually
would not exercise jurisdiction
under other procedural laws
where the subject matter of the
dispute would be governed by
an investment treaty having its
own dispute resolution mechanism, except if there are compelling circumstances and the
Court has been approached in
good faith and there is no alternative efficacious remedy available.
Further, since a foreign arbitral
award is not equivalent to a
judgment of a civil court, provisions like Section 44A of the
Code of Civil Procedure shall
also be inapplicable as the provision categorically excludes its
application to arbitral awards. In
light of this, India’s position regarding non-arbitrability of tax
disputes and its acts of terminating existing BITs to replace
them with fresh BITs keeping
taxation matters completely
within the monopoly of domestic
courts can create serious apprehensions in the mind of potential investors.
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Arbitrability Of Tax Disputes in
India: Reflections on The
Vodafone And Cairn Awards
In light of these roadblocks, instead of a sweeping decision to
keep all tax-related matters out
of the fold of investment arbitration, it is necessary to strike
balance between State’s power
to tax, as well as fair and equitable treatment of foreign investors. There must be a distinction between sovereign functions (acta jure imperii) and
purely commercial activities of
the state (acta jure gestionis).
In the latter, the State may submit itself to certain mutually
agreed terms of its bilateral arrangements. This is also in line
with the doctrine of restrictive
immunity which is a recognised
practice in international commercial law. It is suggested that
an effective remedy could be to
identify substantive tax disputes
that involve a conflict regarding
a question of law with inherent
policy considerations, and also
involve direct engagement with
a sovereign taxation authority.
Such disputes can be differentiated from those disputes that
only have a commercial influence on private relationships
(for instance, disputes regarding statutory compliance and
tax assessment without an objection as to the statute or a
standard per se). The
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adjudication of the former class
of disputes can lie only with the
domestic courts while the latter
class of disputes can be retained
as arbitrable. In the investment
arbitration regime, there are a
variety of cases like Occidental v.
Ecuador wherein the tribunal
found that tax measures of the
host state violated the BIT.
Whereas, in cases like Anglo
America v. Venezuela where the
tax measures were found to be
within the scope of the treaty.
Therefore, instead of doing away
with tax disputes altogether, a
prudent approach would we to
demarcate the nature of taxation
issues that can be arbitrable and
providing for the same in the
BITs.

A persuasive reference can be
drawn from OECD (The Organisation of Economic Cooperation
and Development)’s incorporation of an arbitration clause in
their Model Tax Treaty. In order
to avoid a conflict with municipal
laws of the states, the treaty envisages application of arbitration
to a highly factual class of cases
like elimination of double taxation
of profits as a result of mutually
agreed tax adjustments, attribution of specific taxing rights to the
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States, ascertainment of the
permanent place of establishment for taxation purposes etc
while it can be extended to other issues on a case-to-case basis. The exhaustive arbitration
procedure is effectuated by the
mutual intent of parties to submit themselves to this mechanism.

While this Tax Treaty is a central model treaty that prescribes
this scheme to party states, this
approach is recommended to
Indian bilateral treaties by a
case-to-case negotiation on the
structure of tax related provisions in the dispute resolution
clauses. This can lead to more
prudent investments and sophistication of treaties where
parties can negotiate for a tax
treaty within the larger BIT arrangement to chalk out the contours of the scope of ADR in tax
-related matters.
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MARITIME ARBITRATION – A
PRACTICAL
GUIDE
THE
Intern’s View
ofFOR
AIADR
ARBITRATOR

Ms. Lim Sin Ern
(Malaysia)
Intern of the Asian Institute of Alternative
Dispute Resolution (AIADR)

My initial decision to apply for an internship in AIADR was to fill in my threeweek semester break. However, looking back at my time with AIADR, it was
not just a place I spent my semester break, but also a rewarding journey that I
will always cherish. Although it was a short internship, it was a fruitful one with
very valuable experience.
Throughout the internship, I was exposed to the running of the AIADR.
Hands-on tasks were assigned, enabling me to have a glimpse of what the
future working life would be. From there, different vital skills which I could not
get in a classroom was acquired and developed.
AIADR provides a friendly, encouraging and conducive learning
environment. The supervisors are dedicated to teaching and providing
guidance.
New friends are made with great bonding sessions taken place. Deep
appreciation for the chance, all the first-hand experience and advice given
throughout my time with AIADR.
Internship Period: 15 Feb 2021 till 05 March 2021
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AIADR PAST EVENTS
SICCI and KFCRI: AIADR WEBINAR ON THE RELEVANCE OF
ARBITRATION IN INDIA

10 MARCH 2021

The webinar was delivered via Zoom with the
moderation of the SICCI ADR Committee Chairman, Mr. V. Inbavijayan, Mr. Suvethan and joined
by Datuk Prof. Sundra Rajoo, as the speaker for
the session. Datuk Prof. Sundra shared his views
on the arbitration scene in India during the
webinar including the development of arbitration

structure

in

India,

the

amend-

ments to the Indian Arbitration and Conciliation

Act 1996 and the future perspective of the Indian arbitration law in light of the pandemicCOVID-19.
AIADR

is

thankful

for

the

collabora-

tion with SICCI and (KFCRI), and look forward
to more collaborative opportunities in the near
future!
To watch the recording of this webinar, please
On 10th March 2021, the Southern India Cham-

click HERE!

ber of Commerce and Industry (SICCI) ADR
Centre, in association with Kovise Foundation
Conflict Resolution International (KFCRI) and
Asian Institute of Alternative Dispute Resolution (AIADR), had successfully organised a
webinar on 'The Relevance of Arbitration in India'.
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AIADR PAST EVENTS
AIADR BOOK LAUNCH: ”INVESTOR-STATE DISPUTE SETTLEMENT SYSTEM;
REFORM, REPLACE OR STATUS QUO?”
26 MARCH 2021

AIADR with the support of Wolters Kluwer had successfully hosted the book launch webinar entitled ”Investor-State Dispute Settlement System; Reform, Replace or Status Quo?.” The event
was conducted via Zoom and online broadcast on 26 March 2021.
The webinar addresses the ongoing deliberations and reform measures proposed by UNCITRAL’s Working Group III. It also provides insights into how several geographic regions and
economic cooperation areas have sought to address the question of reform of the ISDS system,
including the European Union, the Middle East, and the new United States- Mexico-Canada
Agreement.
Speakers of the event were Ms. Kiran Nasir Gore, Ms. Rose Maria Sebi, Mr. Michael R. Garcia,
Mr. Frank J. Garcia, Mr. Karl Lockhart, Mr. Shahrizal M Zin (AIADR Fellow Member)
and Mr. Pallab Das (AIADR Associate Member).
AIADR extends our sincere congratulations on the success of the webinar and publication of the
book authored by Mr. Alan M Anderson and Mr. Ben Beaumont!
To watch the recording of this webinar, please click HERE!
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AIADR PAST EVENTS
PTAR AND UITM SHAH ALAM: AIADR WEBINAR ON UNCITRAL MODEL LAW
& ARBITRATION RULES (ARBITRATION ACT 2005 & AIAC RULES)
27 MARCH 2021

"UNCITRAL Model Law & Arbitration Rules (Arbitration Act 2005 & AIAC Rules)

The Live @ PTAR Siri 15 webinar on the topic of “UNICITRAL Model Law and Arbitration Rules:
Arbitration Act 2005 and the AIAC Rules” was successfully held by the Perpustakaan Tun
Abdul Razak (PTAR) and Universiti Teknologi MARA (UiTM) Shah Alam, Malaysia in
collaboration with the AIADR. The webinar was broadcasted live via Youtube Perpustakaan
UiTM and Facebook Perpustakaan UiTM platforms on 24 March 2021.
The
event
was
moderated
by
AIADR
Fellow,
Dr.
Shahrizal
M
Zin, PhD, FCIArb, FAiADR, FMIArb who is also a senior lecturer in Faculty of Law UiTM Shah
Alam. AIADR President, Datuk Prof. Sundra Rajoo was invited to share his deep
knowledge and experiences on the working of UNCITRAL Model Law and the arbitration rules
in Malaysia.
AIADR is thankful for the collaboration with PTAR and UiTM and look forward to more
collaborative opportunities in the near future!
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KNOWLEDGE PARTNERS:
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AIADR UPCOMING EVENTS
For registration, please send an email
including name, job title,
company/ institution and country to:
inter.lawschool@shupl.edu.cn
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AIADR UPCOMING EVENTS

Other Upcoming events:
16-17 April 2021

CABE Malaysia Annual Conference 2021 (Virtual) : Constructive Collaboration
Jointly organised by Chartered Association of Building Engineers (CABE) and Lighthouse Club Kuala
Lumpur, endorsed by AIADR. Further details to be announced.

28 April 2021 04:00-06:00 PM MYT (GMT +8)
Via Zoom

CSR and Code of Business Ethics and Their Enforcement in International Supply Chain
Arbitrations
To be jointly organized by the Shanghai University of Political Science and Law (SHUPL) and AIADR. Further
details to be announced.

For full details on these events, please check our Facebook page, Linkedin page or website regularly or email
us at thesecretariat@aiadr.world
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ADVERTISEMENTS

Inviting Corporate Members!
SPACE RESERVED FOR
CORPORATE MEMBERS

Be seen and enhance your presence as ADR Services User,
Provider or Supporter!
Applications from organisations for Corporate Memberships are
invited under the following groups:


Platinum Members :

Users of ADR Services



Gold Members

:

Arbitral Institutions and ADR /
Legal Services Providers



Silver Members

:

Educational Institutions



Ordinary Members :

All Other Corporates

Contact us at thesecretariat@aiadr.world for enquiries on
Corporate memberships, advertisements and sponsorships!
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Promoting global trade and delivering excellence in Alternative
Dispute Resolution!
The Secretariat
Asian Institute of Alternative Dispute Resolution
(AIADR)
No.28-1, Medan Setia 2
Bukit Damansara
50490, Kuala Lumpur
Malaysia
Tel. No : (+60) 3 2300 6032
Email : thesecretariat@aiadr.world
URL : https://aiadr.world
That AIADR is a NGO and Members’ Institution!



Subscription funds of the members will be used for AIADR Secretariat activities and operations for the benefit of
its members!



Education, Training and CPD Programs will be affordable and without discrimination!



AIADR will be the Institute for members from all industries and walks of life, including but not limited to lawyers
and legal professionals!



Free from any historical inclinations, but for the future generations to come!



Affordable, Independent, Accessible, Desirable and Resourceful!

ADR Centurion is the bimonthly Newsletter of AIADR containing contributions from individual authors, for distribution to the
members of AIADR, ADR practitioners, professionals from trade & industry and associated organizations. The constructive
feedback and comments from the readers are most welcome!
Next Cut-off Date for Submission of Contributions:
1. For Newsletter : 15 May 2021
2. For Journal

: 1 May 2021

Submission Guidelines Click Here. Direct your queries to aiadr.editor@aiadr.world.

