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Remote Hearings in Arbitration: A Secure and Sustainable
Approach for Online Dispute Resolution Process in Construction.

By: Nur Alia Hani Ab Halim, Dr Farrah Azwanee Aminuddin
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Abstract

Remote arbitration proceedings have gained popularity. Arbitration institutions
worldwide have adopted Online Dispute Resolution (ODR) and issued guidelines
to streamline for the parties to conduct proceedings remotely. Even with
established guidelines, some parties might remain hesitant or resistant to using
remote hearing for arbitration. This paper seeks responses from parties in the
construction industry about their preference on adopting remote hearings for their
arbitration proceedings. ldentification of several challenges, including the health
factor, locality, transparency, privacy and confidentiality, security, and technical
difficulties, as well as a variety of strategies, including adherence to institutional
guidelines, implementation of reliable cyber security measures, optimisation of
platforms and devices, prioritisation of health considerations, and provision of
technical support. The data were analysed using IBM SPSS software for mean
analysis and ANOVA test to identify the most significant challenges and
strategies. It is found that the greatest challenge, as determined by related
parties, is security, and the most efficient strategy for overcoming it is to
implement adequate cyber security. It is suggested that arbitration institutions
implement stringent security measures to encourage parties to adopt remote
hearings in their arbitration proceedings. The findings of this study will assist the
arbitration institutions, authorities, related agencies and video-conferencing
developers to promote awareness to the stakeholders when adopting remote
hearings for their arbitration proceedings.
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1.0 INTRODUCTION

In the year 2020, the presence of the Covid-19 epidemic caused global panic.
Working from home, temporarily or permanently, has grown in popularity as an
alternative to or replacement for traditional office jobs in nearly all industries. This
modification is either temporary or permanent. According to Savescu et al.
(2022), a report by the International Labour Organization (ILO) reveals that 81%
of workers in Europe and Central Asia, 69% of workers in Africa, and 51% of
workers in the Americas reside in nations where specific workplaces must remain
closed in certain sectors or for certain categories, requiring them to work
remotely. This is true for 81% of European and Central Asian workers, 69% of
African workers, and 51% of American workers. The report compares the fact
that 51% of American workers reside in countries where certain workplaces are
not required to be closed.

Working from home is not a new concept; it was considered in the 1980s;
however, it is gaining popularity due to an increasing number of occupations that
require only a phone and a computer with Internet access, resulting in a decrease
in the need for traditional offices; this is one reason why working from home is
gaining popularity today (Ktopotek, 2017). Although working from home is not a
novel concept, it is gaining popularity due to the growing number of jobs that can
be completed using only a phone and Internet-connected computer. According
to his research, working remotely allows for more flexible work schedules,
reduces commuting time, and reduces overhead costs associated with operating
a business office. Garg and van der Rijst (2015) discovered that professionals
working from home had a healthier work-life balance, contributing to their
increased overall productivity.

The impact of remote working on work-life balance is becoming ever important
since COVID-19 (Vaidya et al., 2023). A remote hearing in arbitration refers to a
legal process that is carried out through the use of video-conferencing
technology. The utilisation of technology as tools in assisting the conduct of
dispute resolution process. In the context of arbitration, remote hearing serves
as a viable substitute for the conventional in-person proceeding approach.
Although first introduced in 2011, this approach has experienced a surge in
popularity amidst the COVID-19 pandemic, which has necessitated a shift
towards virtual and online modes of operation. As ADR is the preferred method
for resolving disputes, particularly in the construction industry, arbitration
institutions around the world have expressed concern about potential delays in
holding in-person hearings. Nevertheless, most institutions have acknowledged
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adopting remote hearings and disseminated protocols for executing remote
hearings in arbitration.

According to Nappert and Apostol (2020), during the week of 23rd March to 6th
April 2020, courts and tribunals in England and Wales reported an increase in
audio hearings of over 500% and an increase in video hearings of 340%. This
data was gathered from 23rd March to 6th April 2020. Several international
arbitration institutions have started to be recognised, such as the Singapore
International Arbitration Centre (SIAC), the Hong Kong International Arbitration
Centre (HKIAC), the International Chamber of Commerce (ICC), and others,
have published their rules and regulations as guidelines to ensure that remote
hearings are conducted appropriately and fairly.

The Asian International Arbitration Centre (AIAC), a prominent arbitration
institution in Malaysia, has taken proactive measures to address the challenges
posed by the COVID-19 pandemic. In 2020, the AIAC initiated an ADR Online
series that featured professionals from various regions to deliberate on
contemporary topics, including the influence of the COVID-19 outbreak on ADR
proceedings. In addition, AIAC has recently implemented advanced technology
to facilitate its operations. As a result, the institution has released two protocols,
namely the AIAC Protocol on Virtual Arbitration Proceeding (VAP Protocol) and
the AIAC Protocol on Virtual Mediation Proceeding (VMP Protocol). Furthermore,
international arbitration organisations from diverse nations such as Hong Kong,
India, Africa, South Korea, and Australia have conducted remote hearings for
their arbitration proceedings in dispute resolution.

The arbitration proceedings usually involve many parties such as construction
developers, contractors, suppliers, and arbitrators who possess prior experience
in both conventional in-person hearings and remote hearings. As a result, with
the increasing prevalence and acceptance of this approach over a period of
years, the concerned parties are expected to develop their perspectives on the
constraints and devise strategies to overcome the obstacles associated with
incorporating remote hearings in their arbitration processes. Many risk factors are
involved in determining the adoption of remote hearings method for arbitration
proceedings which include health, location, transparency, privacy and
confidentiality, security, and technical difficulties (Beth Cubitt, 2022). These
factors, alone or in combination, may be the reasons why remote arbitration
hearings are not being widely considered. For example, during the proceedings,
as the camera only views the top view of the person, there is a risk of the disputing
parties being in contact or under other people’s instructions which can jeopardise
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the transparency of the proceedings.

The purpose of this paper is to observe parties’ responses to adopting remote
hearings in arbitration by: 1) Identifying the most significant challenges in
adopting remote hearings arbitration; 2) To determine the most significant
strategies to overcome the challenges of adopting remote hearings arbitration.

2.0 LITERATURE REVIEW

In 2010, the Kuala Lumpur Regional Centre for Arbitration (KLRCA), nhow known
as the AIAC, became the first arbitration centre to adopt the revised UNCITRAL
Arbitration Rules. The Asian-African Legal Consultative Organization (AALCO)
established KLRCA as a neutral and independent venue for domestic and
international arbitration proceedings in Asia. The Arbitration Act 2005 (Law of
Malaysia Act 646) reforms domestic arbitration, international arbitration, award
recognition and enforcement, and related matters.

2.1  An Overview of the Malaysian Arbitration Legal Framework

The Arbitration Act of 2005 covers preliminaries, procedures, and arbitration
awards. This Act also amends Malaysia’s domestic arbitration law to allow
international arbitration, award recognition, and enforcement, among other
issues. This statute consists of four parts and was last amended by the Arbitration
(Amendment) (No.2) Act 2018. The Amendment Act is based on the latest
UNCITRAL Model Law and the leading arbitral laws of the region and the world.
Parts Il and IV of this Act, which apply to domestic and international arbitration,
are opt-in or opt-out. This follows the parties’ preferred procedure.

Part I. The first section of the Arbitration Act of 2005 is primarily concerned with
the preliminary information of the arbitration. This part comprises the Act’s title
and commencement, the interpretation of legal terms, the application to
Malaysian arbitrations and awards, the arbitrable of the subject matter, and the
government to be bound.

Part Il. This section of the Arbitration Act of 2005 is divided into eight chapters.
These chapters outline the significance of general provisions, arbitration
agreements, the composition of arbitrators, the jurisdiction of the arbitral tribunal,
the general procedure for conducting the proceedings, making of award and
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termination of the proceedings, recourse against the award, and recognition and
enforcement of awards.

Part Ill. This section of the Act explains the additional arbitration provisions, which
include consolidation of proceedings and concurrent hearings, determination of
the preliminary point of law by the court, references to questions of law, appeal,
arbitration costs and expenses, and the extension of time for commencing
arbitration proceedings and making the award. However, in domestic arbitration,
the parties may agree to exclude the application of Part Il of this Act. In
international arbitration, the parties may agree to apply Part Il of this Act, in whole
or in part.

Part IV. The last section of the Arbitration Act of 2005 is the miscellaneous section

which addresses the arbitrator’s liability, the immunity of arbitral institutions,
bankruptcy, the mode of application, and repeal and savings.

2.2 Key Features of Arbitration

Zakaria et al. (2016) highlighted five (5) key features of arbitration, namely
arbitration agreement, natural justice, privacy and confidentiality, party autonomy
and decision as shown in Figure 1.

Arbitration
Agreement

.. Natural

Privacy &
[Party Autonomy] [ Confidentiality ]

Figure 1: Key Features of Arbitration (Zakaria et al, 2016)

Key
Features
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2.2.1 Arbitration Agreement

The Arbitration Act 2005, specifically Sections 9 (1) to 9 (4), defines an
“arbitration agreement” as an agreement between two or more parties to use
arbitration to resolve their legal disputes, whether or not they are related to a
contract and whether or not they are pending or past. This agreement must be in
writing and can be a separate document or a clause within another agreement.
The agreement should include a signed document, a written record of the
agreement, and statements from both parties attesting to its existence. Section
9(5) stipulates that the agreement must include a reference to the arbitration
clause to be considered a part of the agreement. Section 8 also emphasises the
parties’ independence, as they are free to choose the method of dispute
resolution for their particular case. A typical arbitration agreement includes the
date of the arbitration agreement, the details of the disputing parties, the date of
the original contract, the claims to be arbitrated, the required notice, the
arbitration procedure, the appointment of the arbitrator, the governing law, the
enforcement of the arbitrator’s decision, the cost of the arbitration, etc.

2.2.2 Natural Justice

Fairness, reasonableness, equity, and equality are all components of natural
justice. The Arbitration Act of 2005 outlines two principles of arbitration: the right
to be heard and the rule against bias. The Act's Section 20 emphasises that
parties must be treated equally and given a fair chance to present their case.
Arbitrators must adhere to the principles of natural justice and ensure all parties
receive equal treatment. Arbitrators are required to disclose any factors that could
cast doubt on their impartiality or independence, as outlined in Section 14. A party
may only contest the arbitrator's appointment after selection if there are
reasonable grounds to doubt their impartiality or if they do not meet the agreed-
upon qualifications.

2.2.3 Privacy & Confidentiality

According to the 1985 UNCITRAL Model Law on Commercial International
Arbitration, arbitration is confidential. A court case, Malaysian Newsprint
Industries Sdn Bhd v. Bechtel International, Inc. & Ors., recognised the benefits
of arbitration, including the privacy and confidentiality of the proceedings,
although the Arbitration Act of 2005 does not explicitly state that arbitration is

10



Volume 4 Issue 15 Journal of International ADR Forum

private and confidential. Nonetheless, the precise scope of this confidentiality
remains undetermined.

2.2.4 Party Autonomy

The UNCITRAL Model Law recognises the principle of party autonomy, which
refers to the freedom of parties to design their contractual relationship according
to their preferences. Party autonomy allows parties to freely determine the terms
of their arbitration agreement without external interference. Many countries have
embraced this principle, although its scope may vary. In the Arbitration Act 2005,
Sections 37, 38, and 39 outline how party autonomy applies to the decisions
made by arbitrators.

2.2.5 Decision

According to Section 31 of the Arbitration Act, most members must reach a
decision when multiple arbitrators are involved in the arbitration process. Section
34 of the Act described that an arbitral award is final and binding on the parties
to the arbitration agreement. However, they are grounds specified in Section 37,
which allows parties to set aside the arbitral awards. If the grounds for setting
aside the award exist, parties can bring the arbitral award to the court to set aside
the decision specified in Section 37. Although the arbitral award is final and
binding, Section 38 of the Act requires the parties to enforce the arbitral award
where they need to submit the duly authenticated original award or duly certified
copy and the original arbitration agreement or duly certified copy and provide
certified English translation for the award or agreement made in a foreign
language.

2.3 Remote Hearings in Arbitration
In this paper, the terms “virtual,” “online,” and “remote” hearings are used
interchangeably, depending on the terminology preferred by arbitral institutions.
Remote hearings, also known as online dispute resolution (ODR), involve
resolving disputes partially or entirely over the internet, originating outside
cyberspace. A “remote hearing” is defined by the revised IBA Rules 2020 on the
Taking of Evidence as an arbitration hearing that utilises teleconference, video
conference, or other communication technologies to enable participants in

1
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different physical locations to participate simultaneously.

When transitioning from physical to online hearings, certain factors should be
considered, including transparency, independence, impartiality, speed,
accessibility, fairness, and the binding nature of outcomes. These principles
ensure higher quality and justice in online dispute resolution processes and
outcomes. Arbitral tribunals should address considerations such as time zones,
participant logistics, recording methods, interpreter usage, participant
verification, fact witness evidence procedures, and the use of demonstrative and
screen-sharing tools. By considering these factors, parties can be treated equally
and provided with a fair opportunity to present their cases in remote hearings.

Time zone differences, logistics of participant location, use of real-time transcript
or another form of recording, use of interpreters, procedures for verifying the
presence of and identifying participants, procedures for taking evidence from fact
witnesses, use of demonstrative and screen-sharing views are some
considerations that an arbitral tribunal should make to ensure that parties are
treated equally and given full opportunity to present their case.

2.3.1 Institutional Guidelines for Remote Hearings in Arbitration

Numerous arbitration institutions swiftly issued guidelines for conducting remote
hearings as the number of pending cases increased during the COVID-19
pandemic. The institutions could not afford to delay proceedings, so this was a
necessary response. Parties who are geographically distant and unable to attend
in person have traditionally benefited from using remote hearings in arbitration.
Before the pandemic, despite recommendations from arbitration reports and soft-
law instruments, only a few institutional rules explicitly addressed the use of
Internet technology in arbitration hearings. The following section will describe and
compare the guidelines from a few institutions, such as the Asian International
Arbitration Centre (AIAC), Korean Commercial Arbitration Board (KCAB),
Singapore International Arbitration Centre (SIAC), Chartered Institute of
Arbitrators (ClArb), and International Chamber of Commerce (ICC).

2.3.1.1 Asian International Arbitration Centre (AIAC)

In October 2021, the AIAC published the Protocol on Virtual Arbitration
Proceedings (VAP). This protocol provides users with guidelines for conducting

12
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virtual arbitration hearings. It includes clear definitions of key terms related to
virtual hearings, specifies the platform and technology requirements to ensure
fairness and accessibility, covers both fully virtual and hybrid hearings, outlines
procedures for taking evidence, offers a contingency plan and guidance for
addressing potential issues, includes a list of etiquette for all participants, and
provides comprehensive guidelines for the entire virtual hearing process, from
booking to test runs and the actual hearings.

23.1.2 Korean Commercial Arbitration Board (KCAB)

The Seoul Protocol, published by KCAB in November 2018, was one of the early
guidelines for remote hearings. It was developed by a panel of arbitration
practitioners who gathered their best practices for planning, testing, and
conducting video conferences in international arbitrations. The protocol has
gained increased relevance due to the influence of the Covid-19 pandemic and
technological advancements.

2.3.1.3 Singapore International Arbitration Centre (SIAC)

The SIAC Guides assist users using audio conferences, video conferences, and
other non-physical communication methods for their arbitration cases. One useful
resource is the “Taking Your Arbitration Remote” checklist, which offers guidance
for newcomers and experienced individuals in remote hearings. The checklist
helps parties identify important factors that may impact the use of remote hearing
technologies and encourages discussions between parties and tribunals to
determine the most suitable procedures for their specific case.

2.3.1.4 Chartered Institute of Arbitrators (CIArb)

The CIArb’s Guidance Note on Remote Dispute Resolution Proceedings serves
as a manual for parties and neutrals involved in disputes, guiding conducting
proceedings when in-person meetings are impossible. It offers practical advice
on how to adapt and continue proceedings remotely to improve the practice of
dispute resolution. The note applies to the global health crisis in 2020 and
beyond, and parties can utilise it to establish remote procedures for their
arbitration hearings.

13



Volume 4 Issue 15 Journal of International ADR Forum

2.3.1.5 International Chamber of Commerce (ICC)

The ICC has released a Guidance Note to help parties involved in arbitration
address the challenges posed by the COVID-19 pandemic. The aim is to facilitate
the practical, fair, and cost-effective resolution of disputes and avoid delays in
scheduled hearings. The ICC provides a list of rules that tribunals can adopt and
modify to meet the specific conference management needs based on
agreements reached with the parties involved.

2.3.2 Comparison of Procedural Framework in International Remote Hearing
Arbitration

Guidelines were provided by arbitration institutions were compared and
discussed based on their procedural arbitration structures, and a summary of the
standard protocol for conducting remote hearings in arbitration is as follows.

a) Preliminaries

Request for Remote Hearings: Only three out of five institutional guidelines from
AIAC, SIAC, and ICC provided information on conducting remote hearings. Due
to the travel restrictions imposed by COVID-19, the location of the involved
parties is highlighted as the primary requirement in these guidelines. AIAC and
SIAC emphasise the importance of assessing the nature of the dispute when
deciding whether to proceed with a remote hearing. Depending on the case’s
complexity, physical hearings may be required for parties and tribunals to
conduct proceedings efficiently.

Agreement to Arbitration: Parties must agree to conduct remote hearings, similar
to physical hearings, to initiate arbitration proceedings. The parties and the
arbitral tribunal must reach an agreement on the remote arbitration’s procedures.
Before proceeding, the parties and the court must reach an agreement on remote
hearings according to all five institutional guidelines. The Seoul Protocol
stipulates that the agreement and request for a remote hearing must be finalised
within 72 hours of the hearing’s scheduled start time. Moreover, according to the
ClArb, the remote proceedings agreement must be emailed to the parties, the
tribunal, and any other involved parties in the arbitration process.

Online Platforms: Online Dispute Resolution (ODR) utilises electronic
communication and documents to facilitate the exchange of information,

14
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establish facts, present arguments, and reach a binding decision. Unlike
traditional in-person hearings, remote hearings allow parties to participate from
anywhere with reliable internet access and an appropriate meeting room. Three
of the five institutions offer online platforms for remote hearing guidelines. KCAB,
AIAC, and the ICC all recommend multiple platforms, including Zoom, Microsoft
Teams, and Skype for Business. SIAC provides institutionally managed and self-
managed platforms, whereas CIArb endorses online meetings without specifying
a specific application. The selection of platforms is determined by compatibility,
security, and functionality.

b) Arbitration Proceedings

Pleadings: In remote hearings, parties are required to submit their “Statement of
Claim and Defence” for review and reference. Institutions commonly use digital
storage systems provided by third-party platforms such as Opus 2, Scribe, Epiq,
TransPerfect, and XBundle to store documents. SIAC and ClArb are the only two
institutions that require hard copies of documents to be submitted during online
proceedings or in the event of technical difficulties.

Evidence: In arbitration proceedings, witnesses’ oral testimony is regarded as
crucial evidence. The AIAC Guidance Note and Seoul Protocol outline specific
technical requirements for witnesses, such as a clear view of their faces and a
360-degree view of the room. The AIAC presents electronic evidence via screen-
sharing and third-party applications such as Scribe, Opus 2, and Epiqg. All five
institutions use the Agreed Bundle of Documents systems to compile and store
additional evidence, classifying it in accordance with the requirements of the
tribunals.

Hearing: Institutional guidelines and protocols focus primarily on pre-hearing
procedures and the conduct of remote hearings. Among these are conducting a
trial run, setting the date and schedule for the hearing, arranging for translators
and interpreters, and organising digital evidence. The AIAC distinguishes itself
by emphasising crucial hearing considerations, such as participant verification,
speaker visibility, and hearing etiquette reminders.

Confidentiality: Confidentiality is of the utmost importance in proceedings
involving remote hearings. Priority is given in the guidelines to the confidentiality
of the parties involved. Setting the video-conferencing to the highest level of
encrypting the online hearing link aid in maintaining case confidentiality and
limiting access to unauthorised parties. Except for ClArb,

15
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All institutions allow the hearing to be recorded with the tribunal’s approval and
restrictions. Because unprotected electronic text documents such as emails and
word processing text can be altered, displayed, and printed without being noticed,
Kaufmann-Kohler and Schultz (2004) add that at the end of the proceeding, the
decision must be notified to the parties in such a way that they cannot repudiate
the notification and the decision must be authenticated without the risk of
manipulation. While digital technologies have made our lives easier, the
techniques used to forge paper documents are more easily detected than those
used to forge electronic documents

16
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Table 1: Detailed Comparison on the Procedure of Remote Hearing between International Arbitration

Guidelines
ltems AIAC KCAB SIAC CIArb ICC
1. Existence of 1. Type of 1. Travel
travel disputes restrictions
restrictions 2. Location of 2. Anyreasonable
2. Funding issues Parties and reasons
3. Auvailability and Counsel
access to the 3. Location of
internet and Witnesses and
electronic Experts
resources 4. Time zone
4. Technological differences
skills 5. Applicable
Requirement to 5. Number and laws
conduct remote types of N/A 6. Costinvolved N/A
hearings witnesses to be 7. Time involved
examined
6. Unique
requests from
Parties
7. The complexity
of the dispute
8. Type of
evidence to be
produced
9. Needto
promote time

17
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ltems AIAC KCAB SIAC CIArb ICC
and cost
efficiencies
1. When Parties Parties need to Parties and Parties’ Parties and
and Tribunal request within 72 | tribunal can agreement to tribunal both need
agree to hours before the proceed with remote to agree before
conduct the commencement of | remote hearing proceedings proceeding with a
Agreement to hearing the hearing after the Parties needs to be virtual hearing
Arbitration following the have agreed to circulated via
VAP Protocol conduct remote email
2. Agrees on the hearings
platform to be
used
1. IP-based Cloud-based Cloud-based
2. Cloud-based 1. Self-managed 1. Microsoft Teams
2. Institutionally- 2.Vidyocloud
Online Platforms N/A managed N/A 3. Skype for
Business
4.Zoom
5. BlueJeans

6. GoToMeeting

Pleadings

Submission of all
documents shall
be compiled in
digital form in the
Agreed Bundle
Documents

Submission of all
documents shall
be compiled in
digital form in the
Agreed Bundle
Documents

Hard copies and
soft copies of the
documents are
required

Hard copies and
soft copies of the
documents are
required

1. Documents to
be stored in a
digital platform,

such as:-
e Opus
e Transperfe
ct
e XBundle

18
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ltems AIAC KCAB SIAC CIArb ICC

1. Screen sharing |1. Witnesses’ Hard copies and All documents | All documents

2. Electronic faces shall be | soft-copy of the need to be need to be stored
Presentation of visible documents are ready and digitally
Evidence 2. Witnesses’ required stored digitally
(EPE); third evidence shall prior to the
party (e.g., be given during commenceme

Evidence Scrib_e, Opus 2 the conference nt of the'

& Epiq) unless proceeding

3. Witnesses to otherwise Hard copy
provide a 360° stated evidence is
view of the 3. The usage of required to be
venue the Agreed submitted to

Bundle of the tribunal
Documents

Pre-Hearing Pre-Hearing Pre-Hearing Pre-Hearing

1. Conduct test- 1. Test-run at 1.Decides on the 1. Discuss issues
run least two times number of to be dealt with

2. Plan backup 2. Need to have participants on “documents
plans backup plans 2.Checking the only”

3. Determine the access of 2. Determine the
requirement for participants to number of

Hearings a translator/ breakout rooms N/A participants

interpreter 3.Plan backup and the

4. Chess-clock for options requirement for
timing 4.Conduct at least a 360° camera

5. Checking two test runs 3. Check on the
internet 5.Schedule the log-in locations
connections hearings 4. Decide on the

hearing date,

19
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passwords,

The access link

is encrypted

The physical

ltems AIAC KCAB SIAC CIArb ICC
6. Checking the duration, and
camera’s timetable
visibility 5. Conduct test
runs at least
During Hearing twice
1. Tribunals to 6. Plan  backup
verify the plans
Participants’
identity and the
Observers
2. Ensure the
visibility of the
speakers
3. Making sure all
participants
adhering the
Hearing
Etiquette
1. AIAC will All recordings Implement a Access to 1. Video
record the VAP shall be data protection/ virtual hearing conferencing
proceedings circulated to data retention rooms and needs to be set
2. Thelink to the Tribunal protocol breakout to maximum
access the and Parties Parties may rooms is security
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Kohler and Schultz (2004) cautioned that the decision must be communicated to
the parties securely to prevent repudiation and guarantee authentication without
the risk of manipulation. Although digital technologies have simplified our lives,
paper documents are generally more detectable forgeries than electronic
documents.

Decision: The enforcement of the arbitration decision starts with the
announcement of the decision during the final hearing. Afterwards, the decision
is communicated to the parties through document postage. It's worth noting that
the guidelines from the five arbitral institutions do not mention the enforcement
of the arbitration decision specifically in the context of remote hearings.

2.3.3 Challenges in Adopting Remote Hearings in Arbitration

Remote hearings in arbitration have been widely discussed and recognised for
their benefits by arbitration institutions. However, there are instances where
parties may choose not to participate in remote hearings due to various reasons.
The key issues surrounding remote hearings in arbitration can be summarised
as follows:

Locality: Travel restrictions are a significant concern in conducting physical
arbitration proceedings, particularly in industries like construction involving
parties from different countries and continents. The varying time zones across
continents can create challenges and a sense of unfairness for parties who must
accommodate the local tribunal or opposing party’s schedule. Fanou and Gore
(2021) highlighted the difficulty in finding a convenient timetable for the
proceedings and how locality can give rise to additional problems, such as
technical difficulties, security, and transparency.

Transparency: Transparency is a crucial principle in arbitration, ensuring honesty
and providing a mechanism to address any issues that may arise. However,
remote hearings in arbitration can pose challenges to transparency. Chakraborty
and Chakraborty (2020) highlighted concerns about the lack of transparency in
remote proceedings. Assessing a witness’s credibility in a physical hearing is
easier, as they may be influenced by unseen individuals or guided by pre-written
documents in remote hearings. This undermines the transparency and reliability
of the witness’s statements.

Privacy and Confidentiality: Privacy and confidentiality concerns have been
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raised regarding remote hearings in arbitration. Chakraborty and Chakraborty
(2020); Fanou and Gore (2021) emphasise the need for reliable video-
conferencing platforms to ensure the protection of privacy and confidentiality.
Despite the existing safeguards in standard arbitration procedures, there is a risk
of unauthorised disclosure of proceedings’ details to third parties, even with the
use of platforms claiming to be trustworthy. Insufficient protection during video
conferences can directly violate the UNCITRAL Model Law on the confidentiality
of arbitration proceedings.

Security: Confidentiality, privacy, and safety are closely connected in arbitration
proceedings, including the protection of witnesses and the hearing itself. It is
crucial to have adequate security measures to ensure confidentiality and privacy.
However, with the advancement of technology, many virtual arbitration
proceedings face cybersecurity risks, potentially exposing sensitive case
information and digital documents. Finding trustworthy digital platforms for secure
evidence storage and remote hearings is a challenge, as there is a concern about
potential security breaches.

Health: Working from home has impacted people’s health, as highlighted by
Nappert and Apostol (2020). Prolonged periods of concentration and limited
interaction with colleagues can negatively affect both physical and mental well-
being. The transition between work and personal life becomes challenging, and
communication with coworkers is hindered. In video contexts, the focus is fixed
on a single point, and the obligation to maintain eye contact with the camera
causes eye strain and fatigue. Interpreting nonverbal cues is also more difficult
as only the upper body is visible, requiring greater mental effort. Limited
experience with video communication in professional settings further adds to the
challenge, leading to increased self-awareness and potential difficulties in
engaging in conversations and team coordination.

Technical Difficulties: Onimus (2022) expressed concerns about technical errors
in remote hearings, as outlined in his study. Technical difficulties during the
hearing can potentially infringe upon a party’s right to be heard. It is important to
note that arbitration is not limited to large corporations but also includes smaller
businesses. Those who are well-equipped with the latest technology have an
advantage over those who are not. Parties may argue that their procedural rights
were violated due to issues such as poor sound or video quality, inability to share
screens, or other technical difficulties.
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2.3.4 Strategies to Overcome the Challenges of Adopting Remote Hearings in
Arbitration

Strategies can be used to overcome challenges in implementing remote hearings
for arbitration. Various aspects need consideration and exploration, including but
not limited to:

Institutional Guidelines: Arbitration institutions such as the AIAC, the ICC, and
the SIAC have developed protocols and guidelines for remote hearings in
arbitration. These recommendations address technical requirements, support
teams, procedural frameworks, security measures, and online hearing etiquette.
Some arbitration rules have also been revised to account for the impact of the
pandemic on dispute resolution.

Adequate Cyber Security: Multiple measures have been taken to ensure the
security of remote hearings. These include compiling a list of participants,
providing access passwords, conducting checks to prevent unauthorised access,
encrypting document bundles, and optimising measures to protect privacy and
confidentiality. Both parties and the arbitral tribunal are responsible for preserving
the hearing’s credibility.

Platforms and Devices: Guidelines have been developed to aid in the selection
of appropriate platforms and devices for remote hearings. Considerations include
security level, participant capacity, international accessibility, and availability of
breakout rooms. The guidelines also suggest using a camera with a wide-angle
lens during witness cross-examination to ensure the witness’s independence
throughout the proceedings.

Health: Individuals must adapt their minds and bodies to the transition from
physical to virtual hearing aids. Guidelines and protocols acknowledge the impact
on health and recommend limiting session length, increasing breaks, and
allowing participants to stretch and relax. These measures are intended to reduce
eye strain and stress caused by extended screen time.

Technical Support Team: A technical support team is an effective method for
resolving technical issues in remote hearings. Some parties may be hindered by
their lack of technological knowledge, causing difficulties during the hearing. In
recognition of this, arbitration institutions provide a dedicated technical team to
assist with and resolve any technical issues that may arise during the
proceedings. This ensures a more streamlined and effective arbitration
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procedure.

2.4 Discussion on the Case Law

There have been a number of case law reviewed by Onimus (2022) where
decisions in remote arbitration hearings have been challenged, and most have
been dismissed due to a lack of evidence. There are four (4) significant cases
discussed that were related to remote hearings in arbitration, where parties
raised concerns about unequal treatment, errors in interpretation by interpreters,
and technical difficulties during online proceedings as shown in Table 2 below.
However, the number of cases seeking to overturn decisions based on issues
with remote hearing procedures has been limited overall.

The analysis of four (4) cases on remote arbitration hearings reveals that Case 4
specifically addresses the compatibility of remote hearings with procedural
principles and the application of Article 6 ECHR. Cases 1, 2, and 3 discuss
practical and legal aspects of remote hearings, highlighting their effectiveness
and the rights that can be invoked. Challenging an arbitral award based on a
remote hearing is difficult in practice, and technical issues during remote hearings
do not violate procedural rights. Overall, the analysis emphasises the benefits
and legitimacy of remote arbitration hearings.

Only Case 4 contains direct references to the Covid-19 pandemic. It directly
addresses and answers the main question of whether remote hearings can be
compatible with procedural principles, reflecting the issue of a tribunal conducting
a remote hearing despite a party’s objections and demonstrating the application
of Article 6 ECHR to arbitral proceedings and remote hearings.

Cases 1, 2, and 3 explain significant practical and legal issues and principles of
remote arbitration hearings. Case 1 demonstrates that remote hearings can
replace in-person hearings. Case 2 describes remote hearings, also known as
remote witness testimony, in pre-Covid-19 times and compares them to the
present day. Both arbitral institutions and parties have enhanced the planning,
execution, and problem-solving of remote hearings. Case 3 demonstrates the
legal principles and rights that can be invoked in arbitration proceedings and the
high threshold for a violation of the right to be heard under German and, by
analogy, international law. This analysis of case law demonstrates that
challenging an arbitral award based on a remote hearing is challenging in
practice. As previously stated, technical problems during a remote hearing can
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violate procedural rights. Arbitration hearings conducted remotely do not violate
procedural rights.

Table 2: Summary of Case Law

Parties Basis Case Issue Outcome Court
Research and Action to Arbitrator had  Action United States; U.S.
Development  resist ignored the dismissed District Court;
Center v Ep enforcement  parties’ right Eastern District of
International of the to be heard Georgia
and arbitration and parties
Worldwide award argue about
Vision (2016) the use of an

alternative

hearing

medium
Sino Dragon  Actionto set  Arbitrator had  Action Australia, Federal
Trading v. aside the been unfair dismissed Court of Australia
Noble arbitration towards
Resources award parties facing
International technical
Pte (2016) difficulties
Party AB v. Action to set  Arbitrator had  Action Germany; German
Party CD aside the violated the dismissed Federal Court of
(2020) arbitration parties’ right Justice

award to be heard (Bundesgerichtshof,

by ignoring BGH)

their

submissions

and the

possibility of

witness

tampering
Party WX v. Challenge of  Breach of Action Austria; Austrian
Party YZ arbitral natural justice dismissed Supreme Court
(2020) tribunal by the arbitral (Oberster

tribunal

Gerichtshof, OGH)
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2.4.1 Case 1: Research and Development Center v Ep International and
Worldwide Vision (2016).

The ICAC arbitrated the Research and Development Center v Ep International
and Worldwide Vision (2016) case dispute. The respondents argued that they
were unable to present their case at the arbitration because they were not
physically present. However, the court ruled that the respondents had alternative
options, such as video conferencing, to participate in the proceedings as the
terms were included in their arbitration agreement. The court emphasised that
remote hearings do not inherently violate the right to be heard and that video
conferencing can satisfy the requirement for a party’s right to be heard in most
cases.

2.4.2 Case 2: Sino Dragon Trading v. Noble Resources International Pte.

The case involves challenges to the award due to technical difficulties during
remote proceedings, including the witness’s video link attendance and unreliable
translator. Despite various technical issues during remote witness testimony, the
court rejected the request to set aside the award, stating that the technical
problems did not result in real unfairness or practical injustice. The court
emphasised that the applicant should have taken proactive measures to manage
the witness and address technical issues. This case highlights the importance of
proper planning and adapting to the use of video conferencing in remote
hearings.

2.4.3 Case 3: Party AB v. Party CD

In an unpublished case reviewed, the issues revolve around the violation of
equality of arms, language barriers, potential witness tampering, and the
definition of procedural order public. During the arbitration procedure, a witness
testified remotely, with a translation from Persian to German. The applicant
sought to set aside the award, claiming violations of the right to be heard and
procedural equality of arms. However, the German Federal Court of Justice
determined that the evidence of the violations was insignificant enough to change
the outcome. The case highlights the high threshold for violating fundamental
procedural rights and rules in German law.
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2.4.4 Case 4: Party WX v. Party YZ

The issue at hand is the challenge of an arbitrator based on a breach of natural
justice. The case occurred during the early stages of the Covid-19 pandemic
when remote hearings were necessary due to travel restrictions. The main
question posed is whether procedural rights and remote arbitration hearings can
coexist. The applicant objected to a remote hearing and raised concerns about
unequal treatment, potential witness tampering, and alleged bias from an
arbitrator. However, the court dismissed these claims, affirming the validity of
remote hearings and stating that the applicant failed to justify their objections
sufficiently. The case highlights the importance of examining procedural rules
and addressing practical concerns in remote arbitration proceedings, particularly
in light of the Covid-19 pandemic.

3.0 METHODOLOGY

This study adopted the quantitative approach as it is best suited to answer the
research questions and achieve the research objectives. Descriptive and
inferential analysis was used to portray the responses by using the frequency
analysis, mean analysis and ANOVA test.

Before conducting this study, the researcher conducted preliminary research on
the impact of Covid-19 on the construction industry and its legal implications.
Given the significance of time and money in this industry, it was important to
understand how the legal sector has been affected and how it has adapted to
address any challenges. Many arbitral institutions have published guidelines and
protocols during this period to facilitate the effective conduct of virtual and remote
arbitration proceedings.

The researcher examines the legal framework governing traditional arbitrations
and compares it with the guidelines provided by arbitration institutions,
advocates, and publishers for remote hearings. This analysis includes a review
of articles discussing the challenges and limitations of conducting remote
hearings in arbitration proceedings. The findings of this analysis will influence the
parties’ inclination and preparedness to choose remote hearing arbitrations to
resolve disputes.

The researcher has prepared a questionnaire and determined the sample size

needed to gather information from relevant parties. A simple random sample
method was employed for the research sampling, offering an equal opportunity
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for members of the target population to participate. The target respondents
include Malaysian arbitrators, contractors, subcontractors, employers, and
suppliers, with a total sample size of 385 respondent.

A guestionnaire is used to collect data for this research, consisting of closed-
ended questions in four sections. Section A gathers demographic information
about the respondents, including their role in the construction industry, years of
experience, and involvement in arbitration proceedings. Section B focuses on the
challenges faced in adopting remote hearings, with six specific challenges
addressed. Section C examines the strategies for adopting remote hearings,
highlighting the most significant ones identified in the literature review. Section D
explores the parties’ openness and willingness to adopt remote hearings. The
questionnaire utilises a Likert scale for rating responses. Data analysis will be
conducted using IBM’s SPSS software, including frequency analysis, mean
analysis, and ANOVA tests. Additionally, a pilot study was conducted to assess
the reliability of the questionnaire and ensure its suitability for the respondents
and research objectives using Cronbach’s alpha, which resulted in a sig. value of
0.96 shows that the dataset is reliable and can proceed for further analyses.

To analyse the data and achieve the study’s objectives, the researcher
conducted various IBM SPSS analyses. These included a normality test in
determining if the data was normally distributed, descriptive analysis using
frequency distributions to summarise categorical variables, and inferential
analysis, particularly mean analysis using one-way ANOVA to identify significant
variables. The results of these analyses will be used to rank the challenges and
strategies in order of significance.
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4.0 ANALYSIS OF RESULT

Thirty one (31) responses were obtained from the 190 people who were invited
to participate in the survey. Table 3 displays, according to the respondents'
professions, the frequency of those who responded to the survey. The individuals
who responded to the survey included construction project developers,
arbitrators specialised in construction, engineering, infrastructure, architecture
and quantity surveying, contractors, suppliers, and other project team members
such as lawyers, architects, and quantity surveyors.

Table 3: Respondents’ Organisation or Profession

Frequency Percent Valid Cumulative
Percent Percent

Valid Employer 4 12.9 12.9 12.9

Arbitrator 10 32.3 32.3 45.2

Contractor 7 22.6 22.6 67.7

Supplier 2 6.5 6.5 74.2

Others 8 25.8 25.8 100.0

Total 31 100.0 100.0

The highest number of responses came from arbitrators, which are ten, who
accounted for 32.3% of all responses. Next group, with a total of eight
respondents, came from the other professions, accounting for 25.8% of the total.
Contractors had the third highest response rate, with seven respondents
accounting to 22.6%. Following that, four responses came from construction
developers, accounting for 12.9% of all respondents. Finally, two responses
came from construction material suppliers, accounting for 6.5% of the total.

Table 4 shows that the responses received represent a few groups of years of
experience. However, it is possible to conclude that the responses are primarily
made up of experts who have been involved in the construction industry for a
long time. The segregation of three (3) ranges of working experiences are
considered common as the categorisation can also be referred in researches by
Rameshkumar (2020) and Salau et al. (2020). As a result, most respondents (23)
have construction industry experience, accounting for 74.2% of the total. Six
responses from respondents with five years or less experience accounted for
19.4%, while two respondents from the intermediate knowledge group accounted
for 6.5%.
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Table 4: Respondents’ Years of Experience

Frequency Percent Valid Cumulative
Percent Percent
Valid < 5years 6 194 194 194
6to9years 2 6.5 6.5 25.8
>10years 23 74.2 74.2 100.0
Total 31 100.0 100.0

The research would benefit greatly from the respondents who have experience
with remote arbitration hearings. They can reflect on their time spent participating
in remote hearings in arbitration and discuss strategies for enhancing the
procedures currently in place.

As depicted in Table 5, approximately half of the respondents had previous
experience participating in remote arbitration hearings, which were fifteen
respondents and this is equivalent to 48.5%. Only four experienced arbitrators
have not yet participated in arbitration through remote hearings. These arbitrators
all have prior work experience. As a consequence of this, it is reasonable to draw
the conclusion that the respondents were those who had prior experience with
arbitrations, and approximately half of them had prior experience with remote
hearings arbitration.

Table 5: Experience in Remote Hearing Arbitration

Frequency Percent Valid Cumulative
Percent Percent
Valid Yes 15 48.4 48.4 48.4
No 16 51.6 51.6 100.0
Total 31 100.0 100.0
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4.1 The Most Significant Challenges to Adopt Remote Hearings in
Arbitration

Figure 2.0 shows the bar chart indicating the most significant challenges faced
by construction parties when adopting remote hearings in arbitration. The
challenges consists of constraints in regards of health, locality, transparency,
privacy and confidentiality, security, and technical difficulties.

Challenges to Adopt Remote Hearings in Arbitration

4 H Health

M Locality
3 Transparency

B Privacy and Confidentiality
2 M Security

Technical Difficulties

1
0

Employers Contractors Suppliers Arbitrators Others

Figure 2: Graph of the mean value on the challenges to adopt remote hearings in
arbitration

4.1.1 Health

Employers generally agree that health makes adopting remote arbitration hearings
difficult. Nevertheless, they came in first place with a score of 4.2500 out of 5.0000.
Suppliers come in second with 4.1667, contractors in third with 3.9048, other professions
in fourth with 3.3750, and arbitrators last with 1.8333. Therefore, it can be observed that
arbitrators with the most number group disagree with this factor, which is challenging for
them to adopt remote hearings in arbitrations.

4.1.2 Locality

Other respondent groups and contractors are leaning towards agreeing with this factor,
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while suppliers and construction developers are leaning towards disagreeing. For
arbitrators, they are, on average, neutral in this regard. Other respondent groups and
contractors have slightly higher mean values of 3.5417 and 3.5238, respectively.
Arbitrators maintain neutrality with a mean value of 3.0000, while employers and
suppliers slightly disagree.

4.1.3 Transparency

Most respondent groups agree that one of the challenges to adopting remote hearing in
arbitration is its transparency, except for arbitrators. Suppliers were ranked first with a
mean value of 4.1667, followed by employers with 4.000. Finally, the arbitrators disagree
with a mean value of 2.8000 that adopting remote hearings in arbitration presents a
challenge for them due to transparency. As an arbitrator, they must value their honesty
and fully understand the transparency policies in ADR. However, others find the
transparency policy in remote hearings arbitration especially unconvincing, and there
might be dishonesty during the proceeding.

4.1.4 Privacy and confidentiality

The graph shows the gap between the mean value between respondent groups towards
the privacy and confidentiality factors in remote hearing arbitration. Similar to the
transparency factor, all professions agree that privacy and confidentiality are one of the
challenges for them to adopt remote hearings in arbitration, except for arbitrators. The
suppliers ranked first with a mean value of 4.1667, followed by employers, other
respondent groups and contractors with mean values of 4.0000, 3.8333, and 3.7619,
respectively. The arbitrator who disagrees with this factor ranked last with a mean value
of 2.2333.

4.1.5 Security

The graph illustrate the mean analysis of the security factor as a barrier to adopting
remote arbitration hearings. Suppliers once again ranked first with a mean value of
5.000, indicating that all respondents strongly agree that adopting remote hearings in
arbitration poses the challenge of ensuring security. The construction developer ranks
second with a mean value of 4.4167, followed by other professions with a mean value
of 4.0833 and contractors with a mean value of 3.9524. Finally, the arbitrators are ranked
last with a mean score of 2.333, indicating that they disagree that security is an obstacle
to adopting remote arbitration hearings.

4.1.6 Technical difficulties
Most respondents tend to hold a neutral to disagreeing stance regarding this particular

factor. According to the data, contractors have the highest mean value of 3.4762 in the
neutral range. In contrast, the mean values of employers, suppliers, and arbitrators are
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2.8750, 2.2500, and 1.8333, respectively, indicating disagreement with this factor.
Despite that over 70% of the participants possess a decade or more of experience in the
industry, it is customary for them to adapt to novel technologies and advancements.
Hence, technical challenges do not constitute a major aspect worth considering when
implementing virtual arbitration hearings.

The ANOVA Post Hoc test were conducted to further determine the significance level of
the differences among various respondent groups concerning the challenges they
encounter. When the p-value is equal to or greater than 0.05, it suggests that there is no
statistically significant difference between the groups being compared. Conversely,
when the p-value is less than 0.05, it indicates that there is a statistically significant
difference between the groups (Pallant, 2007).

The term "significant value" pertains to the responses of the participants in the survey
within their respective professions. When the Sig. value of a test exceeds 0.05, it
indicates that there are no significant differences between the mean responses of each
profession. Conversely, if the Sig. value is less than or equal to 0.05, it suggests that
there are significant differences between the mean responses.

Table 6: Ranking of Challenges to Adopt Remote Hearings in Arbitration

Factor Mean Rank
Security 3.95714 1
Transparency 3.69928 2
Privacy & Confidentiality 3.59904 3
Health 3.50596 4
Locality 3.09644 5
Technical Difficulties 2.48690 6

Table 6 above presents the ranking of the challenges for parties to adopt remote
arbitration hearings according to each factor’'s average mean. Table 7 below presents
the tabulation of ANOVA test result for challenges to adopt remote hearings in arbitration
across groups. The results show that the top three (3) challenges relate to the
information security factor of remote arbitration hearings. Parties involved in arbitration
express concerns about remote hearings’ security, transparency, privacy, and
confidentiality. Information security is particularly important, and there is scepticism and
a lack of confidence among parties in adopting remote hearings. Arbitral institutions
should consider strategies to convince parties and provide them with reassurance about
the safety protocols of remote arbitration proceedings.
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Table 7: ANOVA test result for challenges to adopt remote hearing in arbitration
across groups

ANOVA — Health

Sum of df Mean F Sig.
squares square
Between 28.632 4 7.158 4.652 .006
groups
Within groups 40.006 26 1.539
Total 68.638 30
ANOVA — Locality
Sum of df Mean F Sig.
squares square
Between 3.446 4 .862 1.397 .263
groups
Within groups 16.038 26 .617
Total 19.484 30
ANOVA — Transparency
Sum of df Mean F Sig.
squares square
Between 8.497 4 2.124 1.846 .150
groups
Within groups 29.912 26 1.150
Total 38.409 30
ANOVA — Privacy and Confidentiality
Sum of df Mean F Sig.
squares square
Between 18.549 4 4.637 3.370 .024
groups
Within groups 35.781 26 1.376
Total 54.330 30
ANOVA — Security
Sum of df Mean F Sig.
squares square
Between 25.368 4 6.342 6.534 .001
groups
Within groups 25.234 26 971
Total 50.602 30
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ANOVA — Technical Difficulties

Sum of df Mean F Sig.
squares square
Between 12.946 4 3.237 2.904 .041
groups
Within groups 28.982 26
Total 41.928 30

4.2 The Most Significant Strategies to Overcome the Challenges of Adopting
Remote Hearings in Arbitration

Figure 3.0 shows the bar chart indicating the most significant challenges faced by
construction parties when adopting remote hearings in arbitration. The challenges
consists of constraints in regards of health, locality, transparency, privacy and
confidentiality, security, and technical difficulties.

Strategies to Adopt Remote Hearings in Arbitration

4.5

4
3.5

B Cyber Security

’ H Institutional Guidelines
2.5 M Health

2 B Technical Support
1.5 M Platform and Devices

1
0.5

0

Employers Contractors Suppliers Arbitrator Others

Figure 3: Graph of the mean value on the challenges to adopt remote hearings in
arbitration
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4.2.1 Cyber Security

The consideration of security is a primary factor when adopting remote arbitration. Given
that the proceedings are to be conducted remotely and virtually, it is imperative to
implement sufficient measure of cyber security to safeguard confidential information and
uphold data privacy. Ensuing the prevention of unauthorised access, mitigation of cyber
threats, and maintenance of evidence integrity are to crucial to consider. Overall, cyber
security is one of the crucial elements that must be strictly implemented to prevent
problems during the proceeding. All groups of professionals concur that sufficient cyber
security measures are crucial and should be incorporated as a viable strategy to address
challenges in remote arbitration. Suppliers obtained the highest mean value of 4.6667,
while other professions, construction developers, arbitrators, and contractors followed
suit in descending order. Consequently, a significant proportion of the participants
require sufficient measures for safeguarding against cyber threats to embrace the
utilisation of remote hearings in the arbitration framework.

4.2.2 Institutional Guidelines

Numerous guidelines published by international arbitration institutions aim to furnish
direction and a brief overview of the procedure for carrying out arbitration in a remote
setting. The guidance provided by arbitration institutions can influence the adoption rate
of remote hearings in arbitration, as parties need to possess a certain level of confidence
and comprehension of the procedures prior to opting for this alternative. Suppliers come
in first with a mean value of 4.3333, followed by other professions with a value of 4.2083,
employers with a value of 4.0000, contractors with a value of 3.619, and arbitrators with
a value of 3.2333. The guidelines are deemed useful by the suppliers as they provide
information and guidance about the procedural process of remote proceedings in its
entirety.

4.2.3 Technical Support

The provision of technical assistance is an essential component in facilitating a remote
hearing. Representatives from the parties, for instance, could experience difficulties with
the devices or the proceedings. Hence, it is necessary to have technical assistance from
both the arbitration institutions and the party in dispute to facilitate the proceedings and
ensure their seamless proceeding. Other professions topped the list with a mean value
of 4.1667, followed by suppliers and employers with a mean value of 4.000, contractors
with a mean value of 3.5714, and arbitrators with a mean value of 3.2000.

4.2.4 Health
The challenge of incorporating remote hearings in arbitration was ranked fourth, with

health being identified as one of the contributing factors. Hence, it is imperative to devise
strategies that can overcome the difficulties, given the significance of health to
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individuals, even when conducting a proceeding. This can be achieved by taking into
account factors such as time constraints, ergonomics, and other relevant considerations.
the group with the highest mean value is the other professions, with 4.1667. Employers
of construction projects rank second, followed by suppliers, contractors, and arbitrators.
The majority of arbitrators do not believe that improving health should be one of the
strategies for resolving issues in arbitration, nor do they believe that health is one of the
obstacles for parties adopting remote hearings in arbitration.

4.2.5 Platform and devices

In order to ensure that the proceedings are equipped with cloud-based storage, secure
videoconferencing software, high-quality cameras and microphones, and are globally
accessible and readily available, it is imperative to utilise the most up-to-date platforms
and devices. The rankings indicate that other professions ranked at the top with a mean
analysis of 4.000. Following closely behind were suppliers, contractors, and construction
developers, all of which achieved a mean analysis of 3.6667. According to the mean
analysis, the lowest-ranking profession was the arbitrators, with a score of 3.600.

ANOVA Post Hoc test was conducted to determine the significance level of the
differences among various professional groups concerning the strategies required to
overcome issues in adopting remote hearings in arbitration. When the p-value is equal
to or greater than 0.05, it suggests that there is no statistically significant difference
between the groups being compared (Pallant, 2007). Conversely, when the p-value is
less than 0.05, it indicates that there is a statistically significant difference between the
groups.

The term "significant value" pertains to the responses of the participants in the survey
within their respective professions. When the Sig. value of a test exceeds 0.05, it
indicates that there are no significant differences between the mean responses of each
profession. Conversely, if the Sig. value is less than or equal to 0.05, it suggests that
there are significant differences between the mean responses.

Table 8: Ranking of Strategies to Adopt Remote Hearings in Arbitration

Factors Mean Rank
Cyber Security 4.32048 1
Institutional Guidelines 3.87878 2
Technical Support 3.78762 3
Health 3.73000 4
Platforms & Devices 3.72002 5

Table 8 shows the prioritised ranking of strategies to overcome the challenges
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associated with adopting remote hearings in arbitration. Table 9 shows the ANOVA test
result for strategies to adopt remote hearings in arbitration across groups. The data
reveals that cyber security strategies were ranked highest, closely followed by
institutional guidelines. This indicates that respondents place significant emphasis on
implementing cybersecurity measures to address the challenges arising from the
adoption of remote hearings in arbitration. Their prioritisation of cyber security reflects
concerns regarding the security of the proceedings. To ensure security during video
conferencing, recommended precautions include utilising a secure platform with
encryption and password protection, regularly updating software, exercising caution
against phishing attacks, and refraining from accessing unfamiliar links or attachments.

Table 9: ANOVA test result for strategies to adopt remote hearings in arbitration
across groups.

ANOVA — Cyber Security

Sum of df Mean F Sig.
squares square
Between 2.220 4 .555 773 .553
groups
Within 18.662 26 718
groups
Total 20.882 30
ANOVA — Institutional Guidelines
Sum of df Mean F Sig.
squares square
Between 5.399 4 1.350 1.029 411
groups
Within 34.092 26 1.311
groups
Total 39.491 30
ANOVA — Health
Sum of df Mean F Sig.
squares square
Between 8.538 4 2.135 2.236 .093
groups
Within 24.817 26 954
groups
Total 33.355 30
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ANOVA — Technical Support

Sum of df Mean F Sig.
squares square
Between 4.894 4 1.223 1.391 .265
groups
Within 22.870 26 .880
groups
Total 27.763 30
ANOVA - Platform and Devices
Sum of df Mean F Sig.
squares square
Between .804 4 .201 429 .786
groups
Within 12.178 26 .468
groups
Total 12.982 30

4.3 Parties’ Openness and Willingness to Adopt Remote Hearings in
Arbitration

This study defines “openness” as the parties’ readiness to accept remote hearings if this
procedure for conducting arbitration proceedings is proposed to them. In this study,
“‘willingness” refers to the parties’ desire to conduct their arbitration proceedings via
remote hearings.

The Adoptiong of Remote Hearings

~

= Willing to adopt remote arbitration

m Hesistant to adopt remote arbitration

Figure 2: Parties’ Openness and Willingness to Adopt Remote Hearings in
Arbitration
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Figure 4 shows the findings that indicate most participants, specifically 26 respondents
or 84%, expressed willingness to adopt remote hearings in arbitration. On the other
hand, a minority of the participants, specifically five respondents or 16%, expressed their
hesitation to embrace this approach. In summary, most participants demonstrated a
positive attitude towards incorporating remote hearings in arbitration.

5.0 DISCUSSION

The analysis results were discussed and compared with relevant studies to assess their
significance and relevance to construction arbitration proceedings.

51 Security Issue as the Most Significant Challenges to Adopt Remote
Hearings in Arbitration

The study's data analysis revealed that security issue is the primary obstacle hindering
the parties' adoption of remote hearings for arbitration proceedings, followed by the
proceeding's transparency, privacy and confidentiality. All these concerns fall under the
category of information security. The term "security”, as adopted in this study, pertains
to the preventive measures implemented to guarantee the safeguarding of privacy and
confidentiality during remote proceedings. The responses provided by the parties
involved exhibit coherence, indicating their prioritisation of the security of the
proceedings.

To justify the significance of this issue, Khan (2019) highlighted in his article the biggest
cybersecurity concerns in the e-commerce industry, including unauthorized access,
denial of service, and theft and fraud. On the other hand, regarding cybersecurity issues
in ODR, Ferreira et al. (2022) also quoted in their article that the ICC Guide summarizes
the significant concerns on the use of IT in the arbitration proceedings that are all directly
linked to trust: confidentiality, privacy, security, online etiquette and due process
considerations, technical issues and the presentation of evidence and examination of
withesses and experts. It is found that security is indeed the most famous issue in
performing any operations for any industry. Thus it is undeniable that security concerns
specifically cyber security issues need to be addressed by the authority in order to make
remote hearing a safe platform for parties to hold their arbitration proceedings.

To encourage parties to adopt remote hearings for their arbitration proceedings, we must
keep in mind that it is important to minimize the chances of arbitration awards made via
remote hearings being challenged. The arbitral tribunals might need to review their
guidelines and find the gaps between them, which may give the parties chances to bring
the decision made by their arbitrators and challenge the award. Law case analysis
reviewed by Onimus (2022) explained that there are many grounds that parties can use
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to challenge the arbitration award. In this study, however, it is without doubt that security
concerns represent a paramount matter when carrying out arbitration proceedings,
particularly through remote hearings. In Malaysia, multiple cybercriminal activities exist,
such as hacking, unauthorised data access, and third-party data breaches. In addition,
the potential for security breaches in the proceedings can arise from technical
vulnerabilities exploited by hackers, human errors resulting in mistakes, and malicious
intent on the part of participants (Tharshini et al, 2021). All these issues are potential
threats to the principle of the arbitration proceedings and give room for the arbitration
awards made via remote hearing to be challenged.

Despite the fact that security considerations have been incorporated into institutional
guidelines around the world, responses from the parties indicate that the procedures
outlined in the guidelines remain unconvincing and unreliable. Some of the guidelines
discussed earlier recommended the use of particular platforms for document uploading
and video conferencing. Due to the fact that most video conferencing platforms have
only emerged since the Covid-19 pandemic in 2020, the platform is still unstable and
was not designed with security measures in mind. The platforms are still being updated
and improved to meet the needs of consumers, including for education, private meetings,
and online proceedings. Consequently, it is safe to say that the parties' concerns
regarding the proceedings' security are understandable and can be improved by
adopting and utilising more secure platforms.

5.2 Adequate Cyber Security as the Most Significant Strategies to Overcome
the Challenges of Adopting Remote Hearings in Arbitration

According to the findings, implementing robust cybersecurity protocols is widely
recommended as the primary method for implementing remote hearings. In their article,
Nanda et al. (2020) cited Security, Trust, and Privacy as crucial components of
cybersecurity. Advanced technologies such as Artificial Intelligence (Al), Machine
Learning (ML), etc., are applied to develop more efficient cyber defence solutions. New
technologies, such as video conferencing software and remote hearings, are
continuously evolving and must be evaluated for potential drawbacks and issues
(Onimus, 2022). These two (2) statements imply that the software in use today is
acquiring the capacity to defend operations against attacks. In the context of this study,
however, numerous agencies, authorities, developers, and institutions still need to
improve the procedure for remote hearings in arbitrations.

The assessment made for cybersecurity challenges faced has offered some
recommendations to mitigate the problems which may be applied to improve the
cybersecurity risks faced in remote hearing arbitrations (Odeleye et al., 2023). The
recommendations include authentication of the video-conferencing, intrusion detection,
and privacy preservation. These systems alone or combined can potentially improve the
arbitration proceedings' cyber security system.
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ODR security can be enhanced by focusing on three (3) key factors: information security,
privacy, and authentication. Arbitration institutions have the potential to establish
partnerships with global video-conferencing developers to augment the security of their
platforms. This could be especially beneficial for the legal fraternity, particularly in the
context of arbitration proceedings. Data protection agencies with expertise in security
protocols can provide guidance on securing the platform through measures such as
multi-factor authentication (MFA), social security administration (SSA), advanced
encryption standards for audio and video, intrusion detection system (IDS) and intrusion
prevention system (IPS) to prevent malware and safeguard data, secure socket layer
(SSL) and secure electronic transaction (SET) to protect privacy statements, and
international organisation for standardisation (ISO) certification. Additionally, arbitration
institutions may pursue 1SO27001 certification to ensure parties acknowledge
recommendations made by the arbitrators and enforce arbitration awards. (Abedi et al.,
2019).

In conclusion, the challenges associated with the adoption of remote hearings in
arbitration may serve as potential grounds for the parties to contest the arbitration
awards. Despite the favourable outcomes for the arbitrator and the dismissal of
challenges in the cases reviewed in earlier section, the fact that numerous cases have
been brought to court to challenge arbitration awards suggests that parties remain
uncertain about the reliability of remote arbitration proceedings. The utilisation of remote
hearing arbitrations offers numerous advantages, including cost and time savings,
scheduling flexibility, and enhanced efficiency through the use of video recording
technology. The present study aims to provide valuable insights for arbitration institutions
seeking to promote the adoption of remote hearings among parties involved in arbitration
proceedings.

6.0 CONCLUSION

The COVID-19 has brought resultant adverse effects on the issues of development
especially in developing countries (Abdulkadir et al., 2022). The challenges associated
with the adoption of remote hearings in arbitration may serve as potential grounds for
the parties to contest the arbitration awards. Despite the favourable outcomes for the
arbitrator and the dismissal of challenges in the cases reviewed, the fact that numerous
cases have been brought to court to challenge arbitration awards suggests that parties
remain uncertain about the reliability of remote arbitration proceedings. The utilisation of
remote hearing arbitrations offers numerous advantages, including cost and time
savings, scheduling flexibility, and enhanced efficiency through the use of video
recording technology. The present study aims to provide valuable insights for arbitration
institutions seeking to promote the adoption of remote hearings among parties involved
in arbitration proceedings. However, exploring this topic still has a long way to go. Future
studies may explore more regarding the cybersecurity implementation in remote
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hearings in arbitration.

The results indicates that the security issue was assigned the highest rank, whereas
technical difficulties were assigned the lowest rank. The parties involved in the arbitration
process express concerns regarding the aspects of security, transparency, privacy, and
confidentiality in relation to the remote hearings. The foremost three obstacles pertain to
information security, an important issue today. Despite the provision of guidelines, there
is a degree of scepticism and lack of assurance among parties regarding adopting
remote hearings for their arbitration proceedings. Arbitral institutions may need to
explore strategies to persuade the involved parties and provide them with assurances
regarding the safety protocols of the arbitration process.

The result also indicates that adequate cyber security strategies were found to have the
highest ranking, while the platforms and devices aspect received the lowest ranking.
Thus, it can be inferred that the respondent necessitates implementing cybersecurity
strategies to surmount the challenges associated with adopting remote hearings in
arbitration. This aspect indicates their concerns regarding the challenge, specifically
about the security of the proceedings. Several precautions can be implemented to
ensure the security of video conferencing, including utilising a secure platform that
provides end-to-end encryption and password protection to safeguard data, ensuring
that the software employed is up-to-date, being vigilant of the potential dangers of
phishing attacks, and refraining from clicking on any links or attachments from unfamiliar
sources.

The current study may be construed as an initial stride in exploring the reliability of
remote hearings in arbitration. It reveals the parties' concerns regarding the
implementation of remote hearings in arbitration are primarily centred on the security of
the proceedings. Nevertheless, it is crucial to exercise caution when interpreting this
investigation's findings due to the limited number of participants involved. Current
cybersecurity measures encompass using artificial intelligence (Al) to detect and
obstruct cyberattacks, as well as scrutinising and evaluating data to detect indications of
malicious conduct. In addition, there exists an abundance of research investigating the
potential of quantum computing in enhancing cybersecurity measures during remote
arbitration proceedings. However, this emerging technology can compromise existing
encryption techniques, thereby showcasing a significant risk to the overall process.
Potential avenues for future research may involve exploring various forms of
cybersecurity that can be employed during remote arbitration proceedings and
evaluating the efficacy of distinct cybersecurity protocols within diverse settings,
including cloud-based and locally-stored data. Further studies may also examine the
influence of cybersecurity on the expenses and efficacy associated with utilising remote
hearings in arbitrations.
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Introduction

Conflicts in sports, especially regarding team selection and eligibility, are
inevitable, especially before major events like the Olympic Games.! More and
more of these disputes are now resolved through specialized independent
arbitration, described by James Nafziger as a "growing industry”.?

While sports arbitration shares similarities with commercial or investment
arbitration, it has unique features that set it apart. Many arbitrators in sports cases
also handle standard commercial and investment disputes, but the sports-related
cases have distinct characteristics that make them stand out.

This article provides an introductory view of the distinctive realm of sports
arbitration, focusing on the Court of Arbitration for Sport (CAS) as the
international supreme court for sports disputes. Beginning with an analysis of the
unique characteristics of sports arbitration. An overview of CAS's development is
presented, highlighting its pivotal role in efficiently resolving international sports

L Hilary A. Findlay, Rules of a Sport- Specific Arbitration Process as an Instrument of Policy
Making, 16 Marg. Sports L. Rev. 73 (2005)

2 James A.R. Nafziger, Arbitration of Rights and Obligations in the International Sports Arena, 35
VAL. U. L. REV. 357 (2001)
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disputes.

A significant portion of the article is dedicated to examining the escalating
challenges related to the validity of arbitration agreements in sports. This issue
directly impacts CAS's jurisdiction, and the article scrutinizes relevant cases,
emphasizing the complexities surrounding consent and the voluntary nature of
such agreements.

i. The Unigueness of Sports Arbitration.

a. Speed

The key distinguishing factor of sports arbitration is its speed. To be effective, the
resolution of a sports dispute typically needs to be finalized before a specific
competition occurs.® For instance, a decision by an arbitral tribunal allowing an
athlete to participate in the Olympic Games would have limited impact if the
award is issued after the competition has already concluded.*

As such, the ad hoc division of the Court of Arbitration for Sport (CAS),
exclusively active during specific international sporting events, employs
specialized rules. In the case of the Olympics, the CAS ad hoc division utilizes
the "Arbitration Rules applicable to the CAS ad hoc division for the Olympic
Games."® Notably, these rules include provisions mandating the panel to deliver
a decision within 24 hours of the application being filed, although the time limit
may be extended by the president if the circumstances require.®

Another notable example of the speed in sports arbitration is found in expedited
proceedings provisions that necessitate cooperation from all involved parties.
While the tribunal can't unilaterally impose the very brief procedural time limits
seen in Ad Hoc Rules without mutual agreement, there is often a willingness
among all parties to adopt an expedited arbitration procedure. This collaborative
approach is frequently sought by event organizers aiming to ensure the integrity
of a sporting competition's final results by resolving legal issues ahead of the

8 Antonio Rigozzi,Expedited Procedures in International Arbitration - Institute Dossier XVI,
Chapter 4 Sports Arbitration and the Inherent Need for Speed and Effectiveness, (2017), p. 88

4 Antonio Rigozzi, Sébastien Besson and William McAuliffe, International Sports Arbitration, The
European Arbitration Review (2017)

5 Elizabeth Kantor, Performance-Enhanced Arbitration? The CAS Ad Hoc Division, Kluwer
Arbitration Blog, (2012)

SArbitration Rules applicable to the CAS ad hoc division for the Olympic Games, (Article 18)
(https://www.tas-cas.org/en/arbitration/ad-hoc-division.html) (Last accessed 22/12/2023)
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event.’

b. Special expertise

Although sports arbitrations vary in speed, the Court of Arbitration for Sport (CAS)
typically enforces short time limits. In CAS Appeals Arbitration, for example, the
statement of appeal must be submitted within 21 days, emphasizing strict
adherence to deadlines. The rapid pace of proceedings presents practical
challenges, making it demanding for counsels, and arbitrators alike.

It is thus no surprise that CAS has a policy of maintaining a closed list of
arbitrators. While some have argued that this effectively limits the fundamental
freedom of the parties to appoint the arbitrator of their choice®, the Swiss
Supreme Court in the Lazutina case upheld the policy. The Swiss Supreme Court
contended that the policy had ensured arbitrators were specialists in the field of
sports, allowing them to render quick and consistent decisions. This was deemed
crucial, particularly in cases involving the determination of eligibility for events
like the Olympics, where speed was of utmost importance. Moreover, this
approach was considered advantageous in guaranteeing consistent rulings on
intricate matters such as eligibility and doping issues in sports arbitration.®

Furthermore, as mentioned above, parties are often given brief timeframes to
submit on procedural or substantive matters.'® This makes sports arbitration a
challenging arena for lawyers unfamiliar with international arbitration procedures
or sports law. The extremely short time limits for submissions leave little room for
research during the arbitration process. As such, parties accustomed to CAS and
its unique pressures typically choose counsel whom they know to have already
appeared regularly before the CAS, and who are familiar with the processes and

7 Supra, n4

8 Supra, n4

9 Antonio Rigozzi, The Decisions Rendered by the CAS Ad Hoc Division at the Turin Winter
Olympic Games 2006, Journal of International Arbitration 23(5) : 453-466, (2006). See also,
Decision by the Swiss Supreme Court of 27 May 2003, reported in ATF 129 |l 445, Larissa
Lazutina & Olga Danilova v CIO,FIS & CAS, at para. 3.3.3.2, Yearbook Comm. Arb’n XXIX (2004),
p. 206, 219. The complete original French text is reported in ASA Bull. 2003, p. 601 et seq

10 For example, in a CAS Appeals arbitration, the appeal must be submitted within 21 days of
receiving the decision. No extensions are allowed, and any delays result in dismissal. After filing
the appeal, the appellant has 10 days to submit a brief with facts, legal arguments, and evidence.
The respondent has 20 days to provide a complete answer. See : Court of Arbitration for Sports,
Code of Sports-related Arbitration, In force as from 1 February 2023 (https://www.tas-
cas.org/en/arbitration/code-procedural-rules.html)

47


https://www.tas-cas.org/en/arbitration/code-procedural-rules.html
https://www.tas-cas.org/en/arbitration/code-procedural-rules.html

Volume 4 Issue 15 Journal of International ADR Forum

jurisprudence of the institution.1?

c. Consistency and Transparency

The Court of Arbitration for Sport (CAS) has evolved into an 'international
supreme court' for sports disputes, ensuring greater consistency in legal
decisions within the sports realm.!? This has led to the development of a
substantial body of case law, offering a reliable reference for sports arbitration
users. This is because, while CAS arbitrators adhere to a general duty of
confidentiality, ordinary proceedings remain confidential unless otherwise agreed
by the parties, the same cannot be said for CAS appeals cases, which constitute
the majority of CAS cases.!® Article R59 of the CAS Code stipulates that the
award shall be made public unless both parties agree to keep it confidential.
Consequently, CAS has publicly disclosed a significant portion of its awards.*®

Furthermore, an intriguing aspect of sports arbitration is that awards issued by
an arbitral tribunal are often considered authoritative precedents by subsequent
tribunals within the same sports arbitration institution. While these awards are not
legally binding, they hold significant persuasive value. Consequently, arbitral
tribunals deviating from an established line of 'jurisprudence' are typically
expected to provide reasons for such deviations in their award.16

ii. Overview of CAS

When discussing the distinctive features of sports arbitration, several references
have been made to the Court of Arbitration for Sport (CAS). Therefore, let's take
this opportunity to delve into CAS, comprehending both its purpose and structure.

a. Purpose of CAS

11 Supra, n4

12 |bid

13 In 2022, CAS appeal cases made up almost 78% of all cases. (https://www.tas-
cas.org/en/general-information/statistics.html) (Last accessed 22/12/2023)

14 Court of Arbitration for Sports, Code of Sports-related Arbitration, In force as from 1 February
2023  (https://www.tas-cas.org/en/arbitration/code-procedural-rules.html)  (Last accessed
22/12/2023)

5For recent CAS decision, you may refer to the database on their website (https://www.tas-
cas.org/en/jurisprudence/recent-decisions.html) (Last accessed 22/12/2023)

Gabrielle Kaufmann-Kohler, Arbitral Precedent: Dream, Necessity or Excuse?, Arbitration
International 2007, pp. 357-378. See also, Antonio Rigozzi, Sébastien Besson and William
McAuliffe, International Sports Arbitration, The European Arbitration Review (2017)
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The Court of Arbitration for Sport (CAS) was established with the primary aim of
removing international sports disputes from national courts.'” It serves as a
specialized forum where such disputes can be efficiently and cost-effectively
heard and decided through a flexible procedure.'® Since its establishment, CAS
has earned recognition and trust within the international sports community.
Today, it stands as the last instance of appeal for parties involved in a diverse
array of sports-related disputes. These encompass issues related to Olympic
sports, numerous non-Olympic sports, football disputes, doping infractions, and
international commercial contracts.®

b. Origins of CAS

CAS, located in Lausanne, Switzerland?®, was established in 1984 by Juan
Antonio Samaranch, the then-president of the International Olympic Committee
(I0C), and Judge Kéba Mbaye, an IOC member and judge on the International
Court of Justice. Despite being set up as an independent arbitration institution, in
the early 1990s, there were concerns about whether CAS was truly independent
from the IOC due to organizational and financial ties between the two entities.?!
These concerns were raised incidentally in a Swiss Federal Tribunal judgment
involving a German horse rider and the International Equestrian Federation
(FEI).22

Elmar Gundel, a dissatisfied horse rider, contested a decision of the CAS by filing
a public law appeal with the Swiss Federal Tribunal. Gundel primarily argued
against the validity of the CAS award, asserting that the court lacked the
necessary impartiality and independence to be considered a proper arbitration
court. In its judgement of 15 March 1993. The Swiss Federal Tribunal recognized
the CAS as a genuine arbitration court. It acknowledged that the CAS was not
under the control of the FEI, received no instructions from it, and maintained
personal autonomy by having only three arbitrators provided by the federation

17 See: History of the CAS which can be found at the official website of the CAS (https://www.tas-
cas.org/en/general-information/history-of-the-cas.html#c22) (Last accessed 22/12/2023)

18 |bid

19 | ouise Reilly, Introduction to the Court of Arbitration for Sport (CAS) & the Role of National
Courts in International Sports Disputes, An Symposium, 2012 J. Disp. Resol. (2012) Available at:
https://scholarship.law.missouri.edu/jdr/vol2012/iss1/5

20 The CAS has decentralized offices in New York and Sydney and has established alternative
hearing centres in Abu Dhabi, Shanghai, Kuala Lumpur and Cairo.

21 Supra n.17

22 published in the Recueil Officiel des Arréts du Tribunal Fédéral [Official Digest of Federal
Tribunal Judgements] 119 1l 271, translated into English in Digest of CAS Awards |, 1986-1998,
by Matthieu Reeb (2001)
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out of a maximum of 60 CAS members.23

However, the Swiss Federal Tribunal highlighted the numerous connections
between the CAS and the IOC. It pointed out that the CAS was predominantly
financed by the IOC, the I0C could modify the CAS Statute, and significant power
was granted to the IOC and its President in appointing CAS members. The
Federal Tribunal suggested that such ties could seriously question the CAS's
independence if the I0C were a party to proceedings before it.?* The clear
message from the Federal Tribunal was that the CAS needed to enhance its
independence from the I0C both organizationally and financially.

The Gundel judgment triggered a significant overhaul of the Court of Arbitration
for Sport (CAS). The CAS Statute and Regulations underwent a thorough
revision to enhance efficiency and modify the institution's structure, ensuring
definitive independence from the IOC, which had been its sponsor since
inception. The most notable change arising from this reform was the
establishment of the "International Council of Arbitration for Sport" (ICAS). ICAS
assumed responsibility for the management and funding of CAS, effectively
replacing the IOC in this role.?® The CAS reforms were definitively enshrined in a
"Code of Sports-related Arbitration”, which came into force on 22 November
1994.

Since November 22, 1994, the Code of Sports-related Arbitration (referred to as
"the Code")?® has governed the organization and arbitration procedures of the
CAS. The Code underwent a revision in 2003 to incorporate established
principles from CAS case-law and practices consistently followed by arbitrators
and the Court Office. The latest version of the Code, effective from February 1,
2023, consists of 70 articles divided into two parts: the Statutes of bodies
handling sports-related dispute resolution (articles S1 to S26) and the Procedural
Rules (articles R27 to R70). Since 1999, the Code has included mediation rules,
offering a non-binding, informal procedure for parties to negotiate a resolution
with the assistance of a mediator.

c. CAS Structure

23 |bid

24 |bid

25 https://www.tas-cas.org/en/general-information/history-of-the-cas.html  (Last accessed
22/12/2023)

26 Code of Sports-related Arbitration (In force as from 1 February 2023), https://www.tas-
cas.org/fileadmin/user_upload/CAS _Code 2023 EN .pdf (Last accessed 22/12/2023)
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The CAS is composed of three divisions, the Ordinary Arbitration Division, the
Antidoping Division and the Appeals Arbitration Division?’

The Ordinary Arbitration Division: The scope of this division extends
to handle classic international commercial arbitration cases, such as
those related to sponsorship contracts, licensing, broadcasting, and
media rights.?®

The Appeal Arbitration Division: CAS handles three types of
appeals. First, the Appeals Arbitration Division considers appeals from
disciplinary decisions made by national and international sports
bodies. For instance, decisions by the 10C Disciplinary Commission
can be appealed to CAS under the IOC Anti-Doping Rules and the
Olympic Charter. Secondly, the Appeals Arbitration Division may hear
appeals from decisions made by first-instance CAS panels in the
Ordinary Arbitration Division. Thirdly, parties involved in disputes
before other institutions' tribunals or ad hoc tribunals can agree to refer
appeals to CAS.?°

The Anti-Doping Division: The Anti-Doping Division forms panels
that serve as the primary authority to address disputes concerning anti-
doping matters, either as a first-instance authority or as the sole
decision-making body.

The CAS also makes available the Ad-Hoc Division. This division comes into play
during events like the Olympic Games and other major sports events. CAS
establishes a temporary division on-site, ensuring that a panel of arbitrators is
readily available to handle appeals promptly.2° In practice, this means decisions
are issued within 24 hours of filing an appeal.3!

d. CAS Jurisdiction

27 |bid, Section20

28 Mark Mangan, The Court of Arbitration for Sport: Current Practice, Emerging Trends and
Future Hurdles, 2009, Arbitration International, Vol. 25, No. 4, pp 592-593

29 |bid, p 592-593

30 'The Court of Arbitration for Sport: History and Operation' in Court of Arbitration for Sport,
Digest of CAS Awards HI, 2001-2003, pp. XXVii-XXXV.

81 Supra, n23
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CAS is authorized to settle all kinds of private disputes related to sports. The only
restriction on the tribunals' authority, as per the CAS Code (R27), is that the
disputes must have a connection or relevance to sports.3? Yet, according to CAS
Secretary General Matthieu Reeb, it is noteworthy that the Court has never
denied jurisdiction solely based on a dispute being unrelated to sports.33

Furthermore, for CAS to handle a dispute, there must be a valid agreement
stating that CAS has the authority to arbitrate it. These agreements can be in
different documents like laws, rules, or contracts.3* The Olympic Charter is a
significant example, giving CAS exclusive authority over disputes related to the
Olympic Games and challenges to many decisions made by the I0C.3> Moreover,
agreements with individual athletes, such as participation agreements, might
include clauses specifying that CAS has exclusive jurisdiction to settle any
disputes arising in connection with a competition.

For example, at the 2004 Athens Games, the IOC required all 11,000 athletes to
sign the following clause, whereby signees essentially waived their right to sue
in civil courts:36

| agree that any dispute, controversy or claim arising out of, in
connection with, or on the occasion of, the Olympic Games, not resolved
after exhaustion of the legal remedies established by . . . the
International Federation governing my sport . . . and the I0C, shall be
submitted exclusively to the Court of Arbitration for Sport (CAS) for final
and binding arbitration . . . The CAS shall rule on its jurisdiction and has
the exclusive power to order provisional and conservatory measures.
The decisions of the CAS shall be final and binding. | shall not institute
any claim, arbitration or litigation, or seek any form of relief, in any other

32 Code of Sports-related Arbitration (In force as from 1 February 2023), Rule 27,
https://www.tas-cas.org/fileadmin/user_upload/CAS Code 2023 EN_.pdf (Last accessed
22/12/2023)

33 James A.R. Nafziger and Stephen F. Ross, Handbook on International Sports Law, 2011, pp
36

34 Johan Lindholm, The Court of Arbitration for Sport and Its Jurisprudence: An Empirical Inquiry
into Lex Sportiva, 2019, pp 35

35 Article 61 I0C Charter,
https://stillmed.olympics.com/media/Document%20Library/OlympicOrg/General/EN-Olympic-
Charter.pdf? ga=2.66879982.1308275965.1703584039-647544920.1703584039 (Last

accessed 22/12/2023)

36 Daniel H Yi, Turning Medals into Metal: Evaluating the Court of Arbitration of Sport as an
International Tribunal, 2006 6 Asper Review of International Business and Trade Law 289, 2006
CanLlIDocs 550
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court or tribunal.

In essence, it is the responsibility of the parties involved in an arbitration
agreement to define and agree on what is covered by the agreement.
However, a significant number of cases brought before CAS, especially under
the Appeals Arbitration Procedure, are based on CAS’s model arbitration
clause.®’

iii. Challenges to Validity of Arbitration Agreements (Forced
Arbitration Clauses)

While exploring the origins, structure, and jurisdiction of CAS, it is clear that
the arbitration agreement is a key consideration when it comes to the topic of
jurisdiction. As such, this would be a good opportunity for us to delve into the
discussion regarding challenges to the validity of the arbitration agreements.
In the context of sports arbitration, it can be argued that the criteria for a valid
arbitration agreement share similarities with those governing traditional
arbitration practices.3 Essential requirements, such as the legal capacity of
involved parties and the need for the agreement to address an existing or
potential dispute, are universally applicable.

However, challenges to the legitimacy of arbitration agreements are not
uncommon in the sports sector. Unlike traditional agreements signed by the
involved parties, consent to arbitrate in sports-related disputes often arises
from regulations or statutes formulated by federations or organizing bodies
overseeing competitions. 3% These regulations include submission
agreements seamlessly integrated into contracts through reference
incorporation as seen above.

As such, a major challenge in sports arbitration agreements is the question
of whether participants feel forced to accept these clauses.*° This concern
explores whether such clauses align with the idea of voluntary agreement.
The raised concerns involve both the validity of these clauses and their

87 Supra, n28, pp 35

%8Sundra Rajoo, Law, Practice and Procedure of Arbitration, Second Edition, (2016), p.876

39 Lloyd Freeburn, Forced Arbitration and Regulatory Power in International Sport - Implications
of the Judgment of the European Court of Human Rights in Pechstein and Mutu v. Switzerland,
31 Marg. Sports L. Rev. 287 (2021), p.299

40 |bid, p.288
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possible contradiction with the basic right to "a fair and public hearing within
a reasonable timeframe," as stated in Article 6(1) of the ECHR.*!

For example, in the Stretford v The Football Association Ltd & Another#?, the
focus was on disciplinary action taken by The Football Association (FA)
against an individual, identified as S, who held a license as a players' agent
under the FA's oversight. To maintain this license, S had to comply with the
FA's established regulations. A crucial aspect of these regulations was Rule
K, which included an arbitration provision mandating football participants to
use arbitration for dispute resolution.

The Court of Appeal in the United Kingdom ruled that, according to English
law, the requirements of Article 6(1) of the ECHR could be waived if the party
willingly entered into an arbitration agreement and did not do so under duress,
undue influence, or mistake. Additionally, the terms should not be excessively
burdensome or unusual without proper disclosure to the party. Importantly,
the court acknowledged that arbitration clauses have become standard in the
rules of sports organizations. Rejecting such clauses would have widespread
and undesirable consequences for the use of arbitration in sports.*

The case of Mutu and Pechstein v. Switzerland*4, regarded as one of the
most significant sports law judgments in recent times, also tackled this issue.
In this case, the European Court of Human Rights (ECtHR) assessed the
alleged violation of the human rights of Claudia Pechstein, a skilled speed
skater, within the context of Article 6(1) of the European Convention on
Human Rights (ECHR).

After confirming the relevance of Article 6(1) of the European Convention on
Human Rights (ECHR) to arbitration, particularly in the context of this case
where the "right to continue a profession" was significantly at risk#°, the court
shifted its focus to the crucial question of whether the parties involved had
the ability to willingly waive the protections outlined in Article 6(1) ECHR.

The court clarified that the possibility of waiving these protections exists only
in the context of "voluntary arbitration,” where the parties willingly choose to

41 Council of Europe, European Convention for the Protection of Human Rights and Fundamental
Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5, available at:
https://www.echr.coe.int/documents/d/echr/convention ENG [Last accessed 22/12/2023]

42 Stretford v The Football Association Ltd & Another [2007] EWCA Civ 238

43 |bid

44 European Court of Human Rights, Mutu and Pechstein v. Switzerland, Judgment of 2 October
2018

45 |bid, Para 58
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engage in the arbitration process.*® However, this waiver concept is explicitly
ruled out in cases of "compulsory arbitration,” where legal requirements
mandate parties to participate in arbitration. In situations where parties are
obliged to present their dispute before an arbitral tribunal, the tribunal is
obligated to ensure the safeguards guaranteed under Article 6(1) of the
Convention.*’

Applying these principles to the domain of Court of Arbitration for Sport (CAS)
arbitration, the Court acknowledged that CAS's jurisdiction is often
determined by the governing regulations of sports.*8 This effectively requires
athletes to comply with arbitration agreements to participate in competitions.
Given these considerations, the Court examined the circumstances
surrounding CAS arbitration. It observed that athletes often face a situation
where they are essentially "compelled” to accept the arbitration clause as a
prerequisite for participating in competitions, especially considering the
monopolistic authority of sports governing bodies. The Court reasoned that
the decision for athletes like Ms. Pechstein was not a matter of choosing
between different competitions based on accepting or rejecting the arbitration
clause. #° Instead, individuals like her faced a critical choice between
embracing the arbitration clause to pursue their athletic profession
professionally or rejecting it and being compelled to entirely forgo
professional involvement in their sport.

This nuanced analysis of athletes' choices highlighted that their consent to
the arbitration clause was not genuinely voluntary in the conventional sense
but rather coerced by the necessity of their professional livelihood.®° This
understanding led the Court to conclude that Ms. Pechstein's consent could
not be considered genuinely “free, lawful, and unequivocal." Consequently,
the waiver of Article 6(1) ECHR rights was deemed invalid in her case,
entitling her to the protections offered under Article 6(1), particularly the right
to a public hearing and the right to an impartial arbitration proceeding.
According to the dissenters, this introduces important new considerations.
Going forward, the emphasis will be on evaluating the acceptability of the
arbitration clause, rather than assessing whether the CAS meets the
procedural requirements outlined in Article 6(1).

46 |bid, Para 95

47 |bid, Para 96

48 |bid, Para 109-112
49 |bid, Para 113

50 |bid, Para 114
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Following the events mentioned earlier, the Landgericht (District Court)
Frankfurt (German District Court) has contributed to the ongoing debate
surrounding the acceptance of arbitration clauses in sports-related disputes.
This decision is noteworthy as it marks the first judgment by a German court
in the aftermath of the so-called 'Pechstein saga.’'

In the case of Behrens and Tillmann v. Deutscher Volleyball-Verband®!, the
German court declared the arbitration agreement invalid. Among its reasons,
the court found that the arbitration agreement was deemed "forced,"” and
consequently, in line with specific German case law on fundamental rights, it
was considered invalid. The court invoked the Pechstein case, applying the
presumption that professional athletes do not voluntarily agree to an
arbitration clause when the alternative is the risk of being unable to earn a
living in their professional sport.>?

Furthermore, the court asserted that the athletes' acceptance of the clause
without discussion or protest did not necessarily mean voluntary acceptance.
In this instance, the court concluded that the DVV (German Volleyball
Federation) had not provided evidence that the athletes were not "forced" to
accept the clause, while the athletes had substantiated their claim that the
arbitration clause was never subject to negotiation between the parties. It is
worth noting that the German district court's judgment has been appealed.
These judgments underscore the ongoing legal uncertainty regarding the use
of arbitration clauses in the realm of sports. A definitive resolution of this issue
appears elusive. Consequently, sports organizations are urged to exercise
caution in reassessing the wording of their arbitration clauses. Additionally,
engaging in dialogues with athletes or their representative bodies is crucial to
address potential criticisms that may arise due to arguments of involuntary
agreement or an inherent imbalance in the dispute resolution framework.

Conclusion

In conclusion, the exploration of sports arbitration, with a focus on the Court
of Arbitration for Sport (CAS), highlights its unique characteristics and the
challenges it faces. The distinctive speed of sports arbitration, necessitated

51 Landgericht Frankfurt, Az. 2-06 O 457/19, Behrens and Tillmann v. Deutscher Volleyball-
Verband e.V. (DVV), 7 October
2020, https://www.rv.hessenrecht.hessen.de/bshe/document/L ARE220002831/part/L)

52 For English Translation and explanation, see : Hessert, B. (2021). Landgericht Frankfurt, Az.
2-06 O 457/19, Behrens and Tillmann v. Deutscher Volleyball-Verband e.V. (DVV), 7 October
2020. In: Duval, A., Rigozzi, A. (eds) Yearbook of International Sports Arbitration 2018—-2020.
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by the time-sensitive nature of sports disputes, is addressed through
specialized rules and expedited proceedings. The closed list of CAS
arbitrators, coupled with the need for special expertise, ensures the efficiency
of the process, though it presents challenges for legal practitioners unfamiliar
with sports law.

Furthermore, CAS's evolution into an ‘international supreme court' for sports
disputes is underlined by its commitment to consistency and transparency.
The public disclosure of a significant portion of CAS awards contributes to the
development of a substantial body of case law, offering valuable precedents
for future disputes. The overview of CAS elucidates its purpose, origins, and
structure, emphasizing its pivotal role in resolving a wide array of international
sports disputes.

However, challenges persist, particularly in the realm of forced arbitration
clauses. Recent legal judgments, exemplified by the Pechstein case,
guestion the voluntary nature of athletes' consent to arbitration agreements.
The ongoing legal uncertainty surrounding the validity of such clauses urges
sports organizations to carefully reconsider their wording and engage in
dialogues with athletes to address potential criticisms. In navigating this
multifaceted landscape, this article serves as an introductory guide to the
intricacies of sports arbitration, shedding light on CAS's functioning and the
persistent challenges surrounding the validity of arbitration agreements in the
dynamic world of sports.

*kkkkkkkkkhkhkkkkkkhkkhhkhkhkhkkhkkkxx
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This 215 century will see Asian politics and culture taking its rightful place in the
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World. The change is already unfolding as a harmonious overture. This Asian
Century is driven by transformative economic growth. China, India, the Middle
East and South East Asia are at the forefront of this upward surge.

When | say that it is the Asian Century, it is not to be misconstrued as
Asiancentricity. | am just analyzing reality as reflected in the region. Perhaps, it
may present a projection into its future.

My discussion is in the light of the backdrop of the exponential demographic
growth and upward economic trends in Asia. It shows that Asia will again play its
historical role as a prosperous region. It will be the engine of global economic
growth.

| recognise the concerns of the critics. | note the frailties, and at times, its rigidity
counterpoised by the vibrancy and also, the seeming stability and instability of its
political structures. However, Asia is by no means a single entity. There are
tensions. Now and then, there is a lack of cooperation among nations within and
outside of Asia as exemplified by the South China Seas tensions and the China-
US economic rivalry.

While to a certain extent, this complexity raises concerns. However, it must be
seen as a glass half full rather than empty. Economic and political tensions would
exist in all regions. This is the blessing and curse of global economic competition.
What is imperative is for Asian nations to blend together with the rest of the World
in a cohesive partnership. One that reaps economic prosperity together.

Truly, this is the Asian Century*. The economic metamorphosis of Asia over the
past six decades has captured the attention of scholars, statesmen, and
economists alike.

"The Asian Century" paints a dynamic portrait of Asia poised for dominance in
business, government, and culture sectors. The rapid economic ascent of China,
India and now Indonesia is propelling them into the echelons of the world's largest
economies. It is part of the crescendo in the symphony of transformation.

4 Daniel Liberto, Asian Century: What It Is, How It Works, Criticism, Investopedia, 15th October
2022. (https://www.investopedia.com/terms/a/asian-
century.asp#:~:text=The%20Asian%20Century%20refers%20t0%20the%20dominant%20role%
20that%20Asian,growing%20economies%20and%20youthful%20demographics. , last visited
29th Nov. 2023)
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In the landscape of the Asian Century, the Belt and Road Initiative (BRI) emerges
as a pivotal movement. It captures China's role as a trailblazer. Launched in
2013, the BRI not only enhances global connectivity but also fuels a surge in
demand for arbitration services, positioning Asia, led by China, as the burgeoning
hub of international dispute resolution.

The strategic commitment of China to become a destination for international
arbitration, particularly exemplified by initiatives in Beijing, Nanning, Shanghai,
Shenzen and the Great Bay area resonates as a defining movement in the
unfolding Asian Century saga.

The region’s dominance in global economic growth leads its ascent as a domestic
arbitration hub, striving to attract international work. It is starting to forge a new
chapter where Asia shapes the trajectory of arbitration trends, echoing its
historical role as an economic powerhouse.

Moreover, the economic collaboration between China and the Middle East adds
a nuanced melody to the Asian Century. As the partnership deepens, China's
influence resonates across critical sectors, potentially sculpting arbitration
practices and policies in the region. This economic integration further solidifies
Asia's status as the world's largest regional economy, setting the stage for the
continent to fuel and shape the global economy.

In the Middle East, it is interesting to observe the evolution of the Dubai
International Arbitration Centre.

The Middle East has become a powerhouse in the global scene of arbitration. It
hosts more than 10 arbitral institutions in different jurisdictions, such as:

1. UAE:
(@) Abu Dhabi Commercial Conciliation & Arbitration Center
(ADCCACQC);

(b) Dubai International Arbitration Centre (DIAC);
2. Bahrain:
(@) Bahrain Chamber for Dispute Resolution (BCDR-AAA);
(b) Gulf Cooperation Council (GCC) Commercial Arbitration Centre;

3. Saudi Arabia:
(@  Saudi Center for Commercial Arbitration (SCCA);
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4. Qatar:
(@) Qatar International Center for Conciliation and Arbitration (QICCA);

5. Oman:
(@ Oman Commercial Arbitration Center (OCAC);

6. Kuwait:
(@) Kuwait Mediation & International Arbitration Chamber;

7. Iran:
(@) Tehran Regional Arbitration Centre (TRAC);
(b) Iran Chamber of Commerce Arbitration Center

One of the most promising dispute resolution structures in the region is the Dubai
International Financial Centre - London Court of International Arbitration (DIFC-
LCIA). It was operating for some years before it was recently changed.

The UAE is a civil law jurisdiction with the Dubai International Financial Centre,
located in a sort of aircraft carrier detached from the rest of UAE, using the
Common law to govern its operations and decisions. Its current Chief Justice is
Tun Zaki Azmi who is a former Malaysian Chief Justice. Preceding him as DIFC
Chief Justice was Mr. Michael Hwang SC from Singapore.

The idea behind this aircraft carrier concept is to attract international parties and
international arbitrators to resolve their disputes at this detached jurisdiction.

There was a sudden change in September 2021. All the centres in the Emirate
of Dubai were abolished by executive decree. It then concentrated all institutional
arbitration into the Dubai International Arbitration Centre which was given the
power to administer cases referring to now-defunct DIFC-LCIA structure.

There is some debate as regards to drastic abolition of the DIFC-LCIA
arrangement. It has also invoked some litigation. Recently, the US Eastern
District Court of Louisiana ruled that “Whatever similarity the DIAC may have with
the DIFC LCIA, it is not the same forum in which the parties agreed to arbitrate.”.5
As such, arbitration agreements referring to DIFC-LCIA cannot be automatically
resolved under DIAC, without the agreement of the parties, even though the

5 US District Court, Eastern District of Louisiana, Baker Hughes Saudi Arabia Co. Ltd v.
Dynamic Industries Inc. et al, 61" Nov. 2023.
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decree provides that DIAC will ‘supervise’ these cases.

Another trend in this area is that all the key arbitral institutions adopt a similar
organisational structure, which devolves key powers of the Registrar, Chief
Executive Officer to the Arbitral Centre’s Court. Most of these courts have
members from different backgrounds and nationalities. Whether it will really take
off is left to be seen.

That said, mirroring this back to Malaysia, we too strive to keep up with the
development in the region.

As the heart of Malaysian arbitration, the Asian International Arbitration Centre
(AIAC) stands as a testament to the transformative power of innovation in the
field of ADR. The AIAC prides itself on being independent and impartial arising
from its international organisation status with immunities and privileges under
Malaysian law and public international law.

Over more than 45 years of existence, the AIAC has witnessed if not all, most of
the challenges an arbitration institution can face. And | am proud to state that
through the years the AIAC stood tall in the face of these challenges. There were
difficulties in 2018 which continued until early 2023. | returned as Director to the
Centre in March this year and have restarted and moved the trajectory of
progressing the reputation and effectiveness of the Centre.

Evolving beyond its regional origins, earlier AIAC started to become a global
beacon, shaping the landscape of dispute resolution through a multifaceted
approach that encompasses capacity building, dynamic rule evolution,
trailblazing initiatives, diverse expertise, and a pivotal role as a thought leader.

The dynamic evolution of AIAC's rule framework underscores its adaptability to
the ever-changing dynamics of the global business and legal landscapes. The
series of amendments to its Rules reflect a commitment to responsiveness,
ensuring that AIAC's ADR mechanisms remain not only relevant but also effective
in addressing emerging trends.

AIAC's commitment to innovation extends beyond traditional legal disputes, as
demonstrated by its pioneering initiatives. One notable example is the
introduction of the Asian Sports Arbitration Rules, a groundbreaking framework
tailored to address disputes within the sports industry.
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Another would be the AIAC Islamic Arbitration Rules 2023, an innovative
framework that caters to the Islamic Finance community by giving them all the
benefits of arbitration while being compliant with Shariah principles. This forward-
thinking approach showcases AIAC's dedication to providing resolutions that
transcend conventional legal challenges, embracing innovation across diverse
sectors.

The centre's diverse panel of arbitrators, adjudicators, and mediators is a
testament to its unwavering commitment to neutrality and the upholding of
procedural integrity. This extensive pool of expertise not only guarantees
impartial decision-making but also enriches the quality of AIAC's dispute
resolution processes, ensuring a comprehensive approach to handling a wide
array of cases.

Recently, the Malaysian Government has announced that they intend to produce
a development plan for the AIACS. | see that this will entail a change in the
structure of the Centre. The details of this restructuring are not clear yet.

However, this proactive action taken by the government might lead to a radical
change in the structure of the AIAC and its mandate. Same as you, we are
awaiting instructions on the form and impact of this shift in position.

In terms of the Asian arbitral institutions, China holds the lead in terms of the
number of arbitral institutions. It has over 247 arbitral institutions”’.

The next dynamic economy is India which | counted as having about 21 arbitral
institutions®.

The rest of Asia hosts over about 40 such institutions®. This array of institutions

6 This was announced through the social media of YB Dato' Sri Azalina Othman Said, Minister
in the Prime Minister's Department in charge of Law and Institutional Reforms.
(https://twitter.com/azalinaothmans/status/1727627782384193750?s=48&t=0i0OR8LybaGA9hq|
ud3cWoq, last visited 29t Nov. 2023)

7 Beijing arbitration Commission (BAC), Frequently Asked Questions.
(https://www.bjac.org.cn/english/page/zc/problem.htmli#:~:text=There%20are%200ver%20200%
20arbitration,Economic%20and%20Trade%20Arbitration%20Commission, last visited on 22
Nov. 2023)

8 International Council for Commercial Arbitration (ICCA), Arbitral Institutes Directory.
(https://www.arbitration-icca.org/institutes, last visited on 22" Nov. 2023)

9 GAR, Asia-Pacific Directory. (https://globalarbitrationreview.com/survey/the-guide-regional-
arbitration/2022/article/asia-pacific-directory, last visited on 22" Nov. 2023)
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makes Asia a fertile ground for growth and development, and a potential player
that may shape the future of international arbitration.

The Asian arbitral institutions are of three main types.

First, the first type are bodies created and funded either by the Municipal,
Provincial or Central Governments.

The second type is private law entities created by a trust or taking the form of a
private corporation operated by way of Boards or Trustees arrangements.

The third type are international organisations set up under Host Country
Agreements that benefit from immunities and privileges under the Vienna
Convention and public international law. This latter represents the striking
opposite of the first type and guarantees the highest level of independence, or
perhaps so it seems.

This diversity of arbitral institutions in Asia comes with flourishing and contrasting
experiences.

For years, Indian parties preferred ad-hoc arbitrations mostly presided over by
retired judges. However, in recent years, the India Authorities have started
initiatives to encourage institutional arbitration.

Also, foreign and international arbitral institutions have catered for the need of
Indian parties to resolve their disputes.

For example, from 2013 to 2023, the Singapore International Arbitration Centre
(SIAC) has administered more than 1,300 cases involving Indian parties?©. |
suspect that ICC would have similar kinds of figures.As personally, | have
presided and participated as an arbitrator on a number of Indian-linked disputes.

It shows that Indian parties are prepared to accept administered arbitration by
credible institutions. On the other hand, it may suggest a lack of confidence in
Indian arbitration institutions by Indian and foreign parties. It has also been
suggested, particularly given the number of cases filed in the Indian courts, that
the litigation process is slow. In turn, it may be a deterrent in itself as an effective

10 Harish Salve KC, Forward to SIAC India Newsletter, 3 Issue, Jan. 2023.
(https://siac.org.sg/wp-content/uploads/2023/01/SIAC-India-Newsletter Issue -3.pdf, last
visited on 27t Nov. 2023)
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support for the arbitration framework.*!

However, in recent years, India has consistently moved to use legislation to make
arbitration more effective and speedier. In 2015, there was an amendment to the
Indian Arbitration and Conciliation Act 1996 2 that imposed time limits on
rendering awards. This move caught the international arbitration community by
surprise.

The statute stipulates that the arbitral tribunal must issue its award within 12
months, which may be extended by 6 months. This now does not apply to
international arbitrations.

Arbitral time was also monetized. If the arbitral tribunal issues the award within
the first 6 months, they may ask for additional fees. On the contrary, exceeding
the time limit of 18 months arising from the arbitral tribunal's inaction, a reduction
can be imposed up to 5% for every month of delay.3

Another key shift was the 2019 amendments which imposed limitations on party
autonomy by regulating the qualification and experience of arbitrators under the
8" Schedule. 1 This has generated some criticisms.1®

More importantly, the amendment also created the Arbitration Council of India
(ACI) a corporate body that will regulate many aspects of arbitration in India,
including grading arbitral Institutions, accrediting arbitrators, and developing
guidelines and policies in relation to arbitration.® Although established by law

11 Mridul Godha & Kartikey M., The New-Found Emphasis on Institutional Arbitration in India,
Kluwer Arbitration Blog, 7t January 2018
(https://arbitrationblog.kluwerarbitration.com/2018/01/07/uncitral-technical-notes-online-dispute-
resolution-paper-tiger-game-changer/, last visited on 22" Nov. 2023).

12 Arbitration and Conciliation Amendment Act 2015, inserted Section 29A.
(https://leqalaffairs.gov.in/actsrulespolicies/arbitration-and-conciliation-amendment-act-2015,
last visited 29t Nov. 2023)

13 d.

14 Arbitration and Conciliation Amendment Act 2019, inserted Part 1A, Section 43J, Eighth
Schedule. (https://legalaffairs.gov.in/actsrulespolicies/arbitration-and-conciliation-amendment-
act-2019, last visited 29" Nov. 2023)

15 Subhiksh Vasudev, The 2019 amendment to the Indian Arbitration Act: A classic case of one
step forward two steps backward?, Kluwer Arbitration Blog, 25th August 2019.
(https://arbitrationblog.kluwerarbitration.com/2019/08/25/the-2019-amendment-to-the-indian-
arbitration-act-a-classic-case-of-one-step-forward-two-steps-backward/, last visited on 27t Nov.
2023)

16 Arbitration and Conciliation Amendment Act 2019, supra notell.
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since 2019, this body has yet to take form.

The latest amendment in 2021 has taken away the 8" Schedule,'” potentially
making the market more welcoming for international arbitrators and international
arbitral institutions. 8 This task is left to the Arbitration Council of India (ACI). Will
it go by way of internationalisation or nationalisation? We all wait with bated
breath.

On the other side of the Himalayas, China’s abundant number of arbitral
institutions have been unable to transition to have an international presence,
except for CIETAC and Shanghai International Arbitration Centre which has
established themselves as first-rank arbitral institutions in China. Even so, their
reach is limited to China and Hong Kong.

But perhaps the most important shift is the opening of the market for international
arbitration institutions, which is indicative of a growing awareness of the role of
internationalisation of the arbitration ecosystem in China.

For example, China's (Beijing) Pilot Free Trade Zone is one of the six Free Trade
Zones (FTZ) in China that will benefit from opening-up measures including in the
context of arbitration. *® This aims to support reputable foreign arbitration
institutions and dispute resolution organizations to set up branches and
representative offices in the said FTZ . Also, it aims to encourage arbitration
services for commercial disputes, arising from international commercial business
or investment.

The State Council of China has made the policy document to this effect,
accessible to the public entitled: “Notice Regarding the Implementation of Several
Measures to Promote Institutionalized Opening-Up of Qualified Free Trade Pilot
Zones and Free Trade Port in Accordance with International High Standards.”?°

17 Arbitration and Conciliation Amendment Act 2021, Section 4.
(https://leqalaffairs.gov.in/actsrulespolicies/arbitration-and-conciliation-amendment-act-2021,
last visited 29t Nov. 2023)

18 Shubham Sharma, India: Arbitration And Conciliation (Amendment) Act 2021: What It Holds
For Foreign Investors, Mondag, 8" March 2022. (https://www.mondag.com/india/arbitration--
dispute-resolution/1169106/arbitration-and-conciliation-amendment-act-2021-what-it-holds-for-
foreign-investors, last visited on 22" Nov. 2023)

19 Giulia Interesse, China Releases New Measures to Further Open-Up its Free Trade Zones,
China Briefing, 6" July 2023. (https://www.china-briefing.com/news/china-releases-new-
measures-to-further-open-up-six-ftzs-ftps/, last visited on 22" Nov. 2023).

20 https://www.gov.cn/zhengce/content/202306/content_6889026.htm, last visited on 22" Nowv.
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Before | move to the next point, allow me to bring your attention to a jurisdiction
that | think has the ability to impact arbitration in Asia, in the upcoming years.
Indonesia benefits from significant economic growth and may play a key role in
the context of arbitration in Asia and the Pacific.

This can be achieved only if Indonesia adopt the UNCITRAL model law
framework, among other measures, which provides security to foreign parties
and the adherence the international best practices. Incidentally, foreign arbitral
bodies cannot operate in Indonesia.?* The only foreign body present there is the
ICC but it does not “manage submission of disputes or act as appointing
authority?2,

The BANI Arbitration Centre has the potential to become a reputable dispute
resolution institution in the region. With a diverse panel of both domestic and
international arbitrators, this centre can cater to local needs. In recent years the
case numbers of the centre have been on a gradual rise (2020, 79 registered
cases; 2021, 90 registered cases). > No statistics are available for the
subsequent years.

These new trends in India and China are indicative of the willingness and
readiness to meet the challenges of the day and the necessity of opening up and
internationalising the practice of arbitration in each of these countries. A feeling
that will soon find resonance in the region, and might be a key vector for
jurisdictions like Indonesia to internationalise its framework.

The Asian arbitration ecosystem benefited from the economic growth of the
region as a whole. In recent years, we have witnessed the mushrooming of
arbitral centres in Asia. It's worth noting that 5 of the top 10 most preferred seats
worldwide are in Asia (Singapore, Hong Kong, Beijing, Shanghai, Dubai).?*

2023.

2! Lia Alizia & Rudy A Sitorus, Commercial Arbitration: Indonesia, GAR, 28th March 2023
(https://globalarbitrationreview.com/insight/know-how/commercial-
arbitration/report/indonesia#2920F1724765B300EFEOODDB78702FAEEC46178E, last visited
on 22 Nov. 2023).

22 1d.

23 hitps://practicequides.chambers.com/practice-guides/comparison/733/11422/18468-18469-
18470-18471-18472-18473-18474-18475-18476-18477-18478-18479-18480; last visited on
22" Nov. 2023.

24 Queen Mary University of London, International Arbitration Survey 2021, p. 6.
(https://arbitration.qmul.ac.uk/media/arbitration/docs/LON0320037-OMUL-International-
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Nevertheless, only 3 Asian institutions figure in the most preferred arbitration
institutions (SIAC, HKIAC, CIETAC).?® This is emblematic of the lack of trust in
the Asian arbitration institutions and due to factors, which | will extrapolate later.

In my opinion, Asian arbitral institutions can be divided into two tiers.

The 1%t tier has developed practices compatible with the top international
institutions and is able to harness the trust of the users, regardless of their
jurisdiction. They typically exist in city-state jurisdictions or off-shore jurisdictions
that create a separate legal framework, which international parties are more
comfortable with.

The 2" tier are institutions of reasonable repute that play a key role in their
jurisdiction but have yet to acquire that international recognition.

The challenge that 15! tiers institution creates is that they are detached from the
realities of the region. They rely heavily on European and American arbitrators
and are not able to ensure knowledge and skill transfer to many local arbitrators
and counsels. This explains the constant call for diversity and inclusion.

Yes! Gender disparity in the context of international arbitration is a reality that we
all need to fight against it and face it. | am happy to say that appointing authorities
tend to be more inclusive than parties.?® More needs to be done on this front, in
the Asian and global context.

The lack of diversity based on ethnicity or national identity, on the other hand,
has been a reality for far too long in Asia. Three main reasons have contributed
to this underrepresentation:

i Historical Imbalances:

Historically, arbitrators from Europe and the US have benefited from a
head-start so to speak. They have garnered much experience in many

Arbitration-Survey-2021 19 WEB.pdf, last visited on 22" Nov. 2023)

25 |d.

26 |CCA, Report Of The Cross-Institutional Task Force On Gender Diversity In Arbitral
Appointments And Proceedings, ICCA Reports No. 8, 2020. (https://cdn.arbitration-
icca.org/s3fs-public/document/media_document/ICCA-Report-8-Gender-Diversity 0.pdf, last
visited on 22" Nov. 2023)
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niche fields of arbitrations. When the South of the globe started to be
more engaged in the process of international arbitration, these
arbitrators were normally more qualified and better apt to handle
different types of arbitrations.

il. Cultural and Language Considerations:

Differences in legal traditions, languages, and cultural norms may
influence the selection of arbitrators. The dominance of English as a
primary language in international arbitration may also impact the
inclusion of arbitrators from non-English-speaking regions.

iii. Lack of effort to address diversity:

Many Arbitral institutions are not taking seriously the lack of diversity
based on ethnicity and national origin. This is reflected in the statistics
of many centres which do not provide the background of the appointed
arbitrators. We need more awareness raised about this matter.

The Tipping Point for The Asian Century:

The concept of the Asian Century is not set in stone. It has yet to fully materialise.
Prof. David P. Fidler compared this concept, in the context of international law,
with the European Century and the American Century?’. Concluding that the
Asian region is on the ascendant it's faced with a challenge, referred to as the
“ipping point”, this test requires this region to have imaginative governance and
skill.

He says that:

“The test for the 21st century is whether the liberal, Westphalian civilisation can
effectively and justly manage globalisation in a world burdened by entrenched
inequalities and transnational threats to human well-being and environmental
sustainability.”

27 David P. Fidler, The Asian Century: Implications For International Law, Singapore Year Book
Of International Law And Contributors, 9th Edition, 2005.
(http://www.asianlii.org/sg/journals/SGYrBkintLaw/2005/4.pdf, last visited on 22" Nov. 2023)
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This is the tipping point of Asia, its challenge and opportunity.

Following this, a similar concept may be drawn to the realm of arbitration. Where
it was once a niche practice, the global scene of ADR has now taken the world
by storm. It is no wonder, as the notion of arbitration has always been a system
that is time-effective and cost-efficient.

However, some countries tend to garner more success than others in this field,
begging the same question, what is the tipping point for the Asia region in the
context of international arbitration?

There are two levels of analysis to this; the prominence of thought leaders
and the dominance of government intervention

In exploring the prominence of thought leaders, it is crucial for us to first
understand their purpose. As we know, thought leaders are key figures in any
industry that mould the future, regardless of its industry.

Throughout the test of time, arbitration is a practice that is extremely dynamic,
one that calls for constant innovation to address crucial drawbacks for the
betterment of the practice for the future.

A thought leader then plays an imperative role in charting this future.

This is where Asia falls short. In the building of the edifice of arbitration, Asia has
always been the leading workmen in executing global best practices in
arbitration.

The principles that we adopt, frameworks that we share, legislation that we refer
to, more often than not are adopted from the Western realm. By learning and
studying these practices is where our Asian community thrives the most,
however, | posit that the Asian community, while being good workmen of
execution, is rarely at the forefront when it calls for being great architects of
change.

A thought leader is sometimes misunderstood, as a person who merely has a lot
of..... thoughts. However ironically in some ways, it is the opposite.

It is not the number of thoughts that one has that makes them a leader; it is the
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substantive accuracy and novelty that exists within the few thoughts that matters
more. The West, in particular, has been successful in this regard. The scholarly
contributions and erudite and nuanced thought processes and innovation have
oftentimes shaped the framework of arbitration for the better.

Drawing reference to Who's Who Legal (WWL) Thoughts Leaders Arbitration
202328 we can infer that, certainly, Asia does, in fact, lack prominent thought
leaders in that regard, considering the potential it has.

| continue to appreciate and continue to cherish the ideas and innovation brought
forth by the West. Many of us, in Asia, are still educated in the West or in Western-
modeled educational institutions.

The global development of arbitration calls for Asians to get out of the backseat
and start being at the helm of innovation alongside our learned brothers and
sisters across the globe.

Indeed, the mantle of a thought leader transcends mere financial success or
industry recognition; it is a role steeped in authenticity and empowerment.
Thought leadership involves the art of influence, the ability to prompt others to
perceive a particular subject in a novel light.

It encompasses more than the act of content creation or commentary on global
events and trends. True thought leaders contribute alternative perspectives and
insightful points to the discourse. The potency of their message lies in its
alignment with their passion and expertise, ensuring that their thoughts resonate
with the industry or audience.

As we claim that this is the rise of the Asian century, it is paramount that we are
no longer passive when it comes to building the future of arbitration. As | stand
here today, | reminisce about my journey to contribute to the world of ADR, a
dream that | had set in stone, a reality that | continue to strive for.

In light of a new era in arbitration, the first tipping point of success for any
arbitration institution is the contribution towards the innovative pursuit in the field,
The prominence of thought leaders within the community coupled with our
continuous to be at par with the ever-dynamic sense of ADR is what ensures the

28 Who’s Who Legal, Thought Leader Report (Arbitration) 2023. (https://Ibr-
wwl.h5mag.com/wwl_thought leaders_arbitration 2023/arbitration, last visited 29" Nov. 2023)
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success of our institutions.

Indeed, to see a new dawn in arbitration, the Asian community must very well be
part of the sunrise of change.

On the second level of analysis, we draw a comparison between the different
arbitration scenes around the world. While the two aspects mentioned earlier are
definitely perks of arbitration, we need to go back to our roots. The success of an
arbitration centre revolves around its impartiality, or more specifically the
separation of the arbitral institution and the tribunal from government intervention.

Expanding firstly on the rationality as to why perhaps heavy government
oversight for arbitration institutions impairs the shared vision of success for both
parties to be perceived as a desired seat of global arbitration.

There are several factors where governmental intervention would drive a
relatively riskier seat of arbitration. Government interference can compromise the
perceived and actual neutrality and independence of arbitration centres.

When governments are or perceived to influence, directly or indirectly, over the
selection of arbitrators or decision-making processes, the impartiality of the
arbitral tribunal may be questioned, leading to a loss of confidence in the fairness
of the arbitration proceedings. Thus, this begs the question, to what extent does
the government interfere with arbitration?

Let's take the selection of arbitrators for example, in the instance of a
governmental entity designating an individual with affiliations to and, by
extension, a nuanced understanding of governmental intricacies, the prospective
benefits arising from the appointee's acumen are eclipsed by an unintended
hazard.

This hazard materialises in the form of a perceptible scepticism that others are
likely to harbour concerning the appointee's professed autonomy.

What this entails then is a perception of biasness, one that not only the panel
would be wary of, but external parties looking to arbitrate the case as well.
Commercial parties looking to resolve the conflict would be more cautious of
contracting arbitration in that particular seat that is decorated with government
influence.
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| echo the words of Paul Friedland in Selecting the Party Appointed Arbitrator:
Key Considerations that notes, in such instances "The likelihood would be that
any arguments made by this appointee in favour of the government party during
arbitrator deliberations would have diminished impact on the other arbitrators.”

The impact of this is threefold:

Firstly, it impinges upon the perceptual stance adopted by the arbitration panel,
potentially instigating subconscious sentiments of scepticism concerning the
appointee's independence.

Secondly, it detrimentally affects the appeal of arbitration for commercial entities
in search of a platform devoid of governmental entanglements.

Thirdly, it casts a shadow over the public perception of arbitration at large. In its
most elemental articulation, even individuals without specialised legal knowledge
discern that despite the presence of checks and balances, governments wield an
undue degree of influence.

If indeed there exists conspicuous governmental linkage to an arbitration centre,
it reinforces the preconceived notion that governments may exert influence over
what purports to be a neutral arbitration process.

Such optics pose a deleterious impact on the advancement of arbitration in the
Asian context. While acknowledging the potential for collaborative partnerships,
it is imperative that such collaborations do not compromise the inherent
impatrtiality intrinsic to the nature of arbitration.

It may also be argued that the sheer fiscal prowess that governments hold also
contributes to the extent of influence that they may have over international
organisations.

You may ask why is this so.

Is it true that the government would really want to influence the likes of
international organisations given that such institutions already have been
afforded their own autonomy and mandate?

Or the better question is, why is it that the world thinks international organisations
are already compromised by governmental influence right from the outset?
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| posit that the answer is nestled in the past.

In the words of the Spanish-American philosopher, George Santayana, “Those
who do not learn history are doomed to repeat it”.

So let’s step away from arbitration in view of the bigger picture, we delve into the
historical past of how international organisations, one as gargantuan as the
International Monetary Fund (IMF) have occasionally fallen in the demands of
global governments.

While it is important to recognise the IMF perhaps has involuntarily succumbed
to the political pressure of global economic powerhouses, this scenario speaks
to the sheer influence of certain governments.

A wide plethora of scholarly evidence posits that governments, throughout
history, have used their political power to pressure the IMF in pursuit of goals that
are self-serving in nature.

Just referring to financial literature over the past 2 decades, (from the likes of
Stiles KW, Stone RW, Woo B, Murdie A. amongst many others)?°, puts forth that
institutions like the IMF have often been entangled with mechanisms of
favouritism due to the influence of the United States. This includes different
treatments between countries in regard to the granting of loans, conditions or
even inflation forecasts for a particular country during the period of elections.

However, this is not limited to just the IMF, rather it applies to many major
international organisations. While theoretically such institutions should virtually
always be deemed as neutral, our past tells the tale of how undue influence by
governments can slowly seep into these organisations.

To quote James Raymond Vreeland from his article in the Annual Review of
Political Science, “Governments exploit international organisations in myriad
ways to further strategic goals”3% And to various extents this is true. All
administrations will always have their own agenda to pursue, the lines of whether

2% James Raymond Vreeland, Corrupting International Organizations, Annual Review of Political
Science, Vol. 22:205-222, May 2019.
(https://www.annualreviews.org/doi/10.1146/annurev-polisci-050317-071031, last visited 29t
Nov. 2023)

01d.
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the strategic agenda is usually for the better or for worse is unclear.....

What is clear, however, is that the same should not be applied to arbitration
centres around the world as well. Albeit governmental interference is not
inherently bad, the nature of a governmental administration being so intertwined
with the daily lives of the people clashes with the pursuit of independence that
arbitration centres must strive for.

With that said, | would like to pose the subsequent question of whether or not
Asian seats have the potential to truly be called safe seats. Here | refer to the
ClArb’s 10 London Principles as a metric of guidance in evaluating a safe arbitral
seat.

Now worry not, | won’t bore you by listing all 10 principles. | posit that principles
surrounding proper facilities, venues, adherence to international treaties and a
safe environment for all parties are matters that are well within the control of the
institution.

| would merely like to draw your attention to only the first principle that reads, for
a safe arbitration seat to exist “an arbitration law providing a good framework for
the process, limiting court intervention, and striking the right balance between
confidentiality and transparency”. 3!

The conspicuous prioritisation of minimising court intervention and safeguarding
independence stands as no mere coincidence; it represents a foundational tenet
among the myriad arbitral commandments that delineate a secure arbitration
seat. The emphasis on independence is not a declaration of superiority on the
part of international institutions over local governments.

Rather, it serves as a prudent measure to insulate arbitration from externalities
such as political volatility, fiscal pressures, or the complexities arising from
conflicting interests. This strategic positioning allows both parties involved in the
arbitration process to discharge their functions optimally, free from the
encumbrances that might otherwise arise in a less insulated environment.

Remember, what parties seek in an arbitration is no longer just to save time and
money.

31 ClArb, A framework for evaluating the best arbitral seats, 30th November 2018.
(https://ciarb.org/resources/features/a-framework-for-evaluating-the-best-arbitral-seats/; last
visited 27t Nov. 2023)
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They seek peace.
Peace comes from the promise of fairness.
Peace comes from the commitment of impartiality.

And most of all, peace that comes from the doctrine of separation; that of the
government, and the arbitral organisation.

The tipping point of success then is clear. Insofar as one is able to provide peace,
every desired virtue; security, efficiency, fairness, all of these traits are
automatically engraved within the chambers of their respective hallowed halls.

This is what we all must strive for.

Certainly, the maxim that resonates in matters of fairness is the paramountcy of
impartiality. As aptly articulated by George Bernard Shaw, the 1925 Nobel Prize
laureate and British socialist, "Justice is impartiality. Only strangers are impartial.”

The pervasive influence of governments, inherent to any nation, renders them far
from strangers to any entity. While acknowledging and respecting the guidance
governments may provide, it becomes evident that the optimal trajectory for the
further development of arbitration necessitates a deliberate separation from
governmental entanglements. Being so incredibly intertwined with our daily lives,
such an approach inherently has vested interest in the betterment of our society,
one of which is respectable.

However commendable a government is, arbitration assumes a distinct purpose
- one exclusively vested in the pursuit of impartiality, that requires parties to be
strangers of sorts.

Conclusion:

In Asia’s collective pursuit of success, particularly within the realm of arbitration,
let us pause to acknowledge the profound journey that has brought us together
in this distinguished gathering today. It is with both humility and honour that |
stand before you to deliver the keynote address, a moment etched indelibly in
the recesses of my heart.
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History, as a compelling narrator, consistently underscores that great leaders are
forged in the crucible of adversity. Whether in the throes of war, grappling with a
devastating plague, or standing resilient against kingdoms, these leaders have
risen to the occasion, defining their legacy through challenges conquered and
victories attained.

We, too, need to emulate this.

As we contemplate the trajectory of arbitration in Asia, the imperative emerges —
evolution should spring forth from the crucible of challenges, not the comfort of
tranquillity.

The dawn of Asian arbitration requires insights steeped in the intimate
understanding of both the challenges and opportunities that come in succession,
for it is within these crucibles that authentic innovation and enduring resilience
take root.

As we move forward, let us never forget the importance of thought leadership;
one that transcends the mere abundance of thoughts; it resides in the substantive
accuracy and novelty embedded within those thoughts.

Asia, with its illustrious history as a custodian of global best practices, now stands
at a transformative precipice - poised, to no longer be merely a follower, but a
leader in all aspects.

In the unfolding narrative of the Asian century, the mantle of responsibility rests
squarely upon our collective shoulders. We are not passive spectators but active
architects, charged with leading the charge in innovation alongside our global
counterparts.

The path to a new era in Asian arbitration demands more than just participation;
it demands our bold departure from the sidelines, a commitment to be at the
vanguard of change.

In this remarkable conference, we find ourselves at the inception of a journey that
holds immense promise. It is not merely an event; it is a catalyst, propelling us to
the forefront of innovation.

This gathering signifies a profound start, an opportunity for each of us from the
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world to contribute to the collective momentum propelling us towards
groundbreaking advancements in the field of arbitration.

As we embark on this transformative journey, let us engrave in our collective
consciousness the understanding that this is not just a voyage for personal or
professional gain.

It is an expedition for a greater pursuit — the forging of an arbitration ecosystem
that transcends boundaries, lifting local communities from the shadows. Our

Impact is destined to resonate far beyond the confines of detached islands,
connecting with the very pulse of the broader landscape.

As we find ourselves running forward in awe for the future, | pray that we leave
outdated practices in the dusk, and rise with novelty and hope just like the sun

So that all of us may witness: A New Dawn in Arbitration in Asia and the World.

Thank you so much and God bless.
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